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I will begin by briefly outlining the main features of the FOI Act since some of you may be unfamiliar with this new piece of legislation.  I will then go on to consider the role of the public interest in the framework of the Act before discussing the considerations which should be taken into account in determining where the public interest lies.





I Main features of the FOI Act:


The Act is made up of 5 main elements:


1. Right of access to records.


The Act provides a right of access to any record held  by or under the control of a public body.  This right marks a departure from the traditional approach to disclosure of official documents in two main ways.  First, the provision of access to official records is no longer at the discretion of the holder of those records and secondly, there is no requirement that an individual seeking access to records under the FOI Act should have to establish any particular interest or reason for obtaining access to the records sought.  





The right of access is not, however, absolute.  It is restricted both in terms of limitations on the scope of the Act, and by the fact that the right of access is made subject to a number of exclusions and exemptions. 





(a) Scope


The scope of the Act is limited in two main respects.  First, not all bodies which hold official records are covered by the legislation. The Act covers central government departments as well as a range of central government bodies which are listed in the First Schedule.  Health Boards and Local Authorities must be brought within the scope of the Act within eighteen months of its passing of the Act i.e by the 21st October.  The Garda Síochána are a notable exclusion from the Act, but there is provision for their inclusion by means of regulation.  The Minister for Finance has the power to bring a range of other bodies within the purview of the Act, again by means of regulation.





The second limitation on the scope of the Act concerns the issue of retrospective effect.   The Act applies only to records created after its coming into operation (i.e. after 21st April 1998) except where the records sought relate to personal information of the requester or where the granting of access to prior records would be necessary or expedient “in order to understand”  records originating after the commencement of the Act.





(b) Exclusions and Exemptions


The other main restriction on the right of access to records conferred by the Act are the exclusions and exemption provisions. Some records are excluded entirely from the application of the Act, while others may be exempted in certain circumstances.  The excluded records include such records as those which are otherwise available to the public.  The exemption provisions are aimed at balancing the right to freedom of information against other legitimate interests.  They encompass both interests based on the common good such as those of preserving the security of the state or maintaining law enforcement, and more individualistic interests such as those of privacy and confidentiality. In all twelve grounds for exemption are set out in the Act.  They are in respect of: meetings of the government;   deliberations of public bodies;  functions and negotiations of public bodies; parliamentary, court and certain other matters, law enforcement and public safety; security, defence and international relations; information obtained in confidence; commercially sensitive information; personal information; research and natural resources; financial and economic interests of the State and public bodies; and  enactments relating to non-disclosure of records.





2. Publication of Information


Section 15 requires the publication by public bodies of a reference book setting out details of the structure, organisation and functions of the public body, and of the services it provides. It also requires publication of information on the classes of records held by the public body and of details of arrangements for obtaining access to those records and for having amendments made to personal records in its custody.  Information on the body’s appeals mechanisms must also be included.  Section 16 requires the publication of what is often referred to as the “internal law” of the public body, in other words the rules, guidelines, precedents and the like used by  the body in making decision or recommendations under schemes administered by that body.





3. Amendment of Personal Information


The Act provides a mechanism whereby public bodies, who are in possession of personal information, can be required to amend that information where it is  incomplete, incorrect or misleading . The provisions apply to all information held by a public body regardless of how access to it has been obtained. The type of amendments provided for are: the alteration of the record to make the information complete, correct or not misleading;  the addition to the record of a note specifying the respects in which the public body is satisfied that the information is incomplete, incorrect or misleading; or the deletion of the information.   There is also provision for the annotation of records where applications for amendment are unsuccessful. Reasonable steps must be taken to notify those to whom the affected record was given in the previous 12 months of any amendments.





4. Right to reasons for administrative decisions


The FOI Act confers on individuals the right to a written statement of reasons and findings of fact in respect of any act of a public body concerning that individual, provided the individual has a material interest in a matter affected by the act.





5. Enforcement


Decisions on FOI requests are made by the head of the public body to whom the request has been directed or by a person to whom this function has been delegated.  Where a requester is unhappy with a decision on access there is provision for an appeal to be made against the original decision. This is provided for, in the first instance, by means of internal review. The establishment of the independent office of Information Commissioner is provided for in the Act.    Decisions made on internal review can be appealed to the Information Commissioner who has the power to issue legally binding decisions. 





II The FOI Act and the Public interest  


The concept of the public interest plays an important role in the overall scheme of the Irish FOI Act.  Indeed it can be argued that there is greater reliance on public interest tests in the Irish Act than in FOI legislation of other jurisdictions. 





It is in the exemption provisions that the use of public interest tests is at its most prominent. Roughly half of the exemptions incorporate a public interest test. These public interest provisions allow the head of a public body or the Information Commissioner on appeal, to release records which would otherwise be exempt. 





The following exemptions are subject to such a test:  deliberation of public bodies (s.20); functions and negotiations of public bodies (section 21); information obtained in confidence (section 26);  commercially sensitive information (section 27), research and natural resources (section 30) and financial and economic interests of the State and public bodies (section 31). A public interest test partly restricts the operation of the exemption concerning law enforcement and public safety (section 23(3)), that is to say, that while the withholding of the bulk of records relating to law enforcement and public safety is not subject to a public interest test, certain types of  law enforcement and public safety records are subject to the operation of such a test.





The public interest test in incorporated into most of the exemption provisions takes the form of providing that the exemption shall not apply where





”in the opinion of the head [of the public body] concerned, the public interest would, on balance, be better served by granting than by refusing to grant the request.”





III The meaning of the “public interest”


Although it is a concept of central importance to the operation of Act, the “public interest” is not defined in the Act. The notion of “public interest” is one which is notoriously vague. Its has not yet been subjected to detailed examination by the Information Commissioner but it is doubtless one of the more difficult issues he, and indeed the heads of the public bodies, will have to grapple with in implementing the Act. While there is some variation in the form of public interest test employed in the Act, it is nonetheless clear in all cases that it involves a balancing exercise in which factors favouring disclosure must be weighed against arguments for withholding the information sought. Given the tradition of secrecy in government in Ireland it is to be expected that decision makers will have little difficulty in identifying factors which militate against the disclosure of requested information. In providing for a balancing process, the Act requires them to devote the same energy to identifying arguments favouring disclosure. 





The exercise of identifying the various factors weighing in favour of or against disclosure will often be relatively straightforward.  Public interest factors in favour of disclosure could, for example, include the following:


the public interest in accountability of administrators


the public interest in understanding why a particular decision was made


the public interest in openness of government which would include:


the contribution of access to information to enhance participation of citizens in the democratic process


the potential contribution of access to information to open the government’s activities to scrutiny





Public interest factors against disclosure could include:


potential damage to the integrity of the decision making process


potential damage to security or international relations


the public interest in the individual’s right to privacy


the public interest in ensuring the smooth running of the economy


the public interest in companies carrying out their business unhindered





Once the arguments for and against disclosure have been identified, the decision maker must turn to the more complex task of assigning weight to the competing arguments, leading ultimately to the decision as to whether the request should be granted or refused.  Those engaged in determining where the public interest lies in a particular case, be it the head of a public body or ultimately the Information Commissioner, are not, however, operating in a vacuum. The main sources of guidance as to where the public interest lies in FOI cases must be:


The text of the Act and its supporting material e.g. the Long Title to the Act and the Oireachtas debates


Constitutional considerations





Regard can also be had to:


Existing Irish case law in cognate areas: Executive privilege;  the law of confidence


Overseas case law





Time does not allow for a detailed treatment of each of these sources of guidance but the following general points can be made.





Text of the Act and supporting materials


The Long Title to the Act sets out the purpose of the Act which is to:





“enable members of the public to obtain access, to the greatest extent possible consistent with the public interest and the right to privacy, to information in the possession of public bodies”[emphasis added]. 





Further light was shed on the purpose of the Act by the Minister of State responsible for the introduction of the FOI Bill, Ms Eithne Fitzgerald when she said:





“Our purpose is to ensure that we adopt the most effective mechanism for ensuring that the culture and practices of secrecy in public bodies are set aside for good … Freedom of Information overturns the presumption of official secrecy set out in  the Official Secrets Act 1963, and replaces it with the legal presumption that the public has a right to know.”�





These statements provide a strong basis for asserting that the public interest considerations in the Act must be interpreted in a way which leans in favour of disclosure.





Constitutional considerations


Constitutional imperatives may operate to either encourage or inhibit the disclosure of official information.  On the pro-disclosure side, the right to freedom of expression and the right to communicate are relevant.  For example, the right to freedom of expression can be interpreted as including a right to receive information.  The right to privacy, on the other hand, may be used as a barrier to disclosure of official information.  For example if a request is made for access to personal information of a third party, the public body may argue that disclosure would be contrary to the public interest on the grounds that it would infringe the third party’s right to privacy.   It must be emphasised however that the courts have consistently held that the right to privacy in the Irish Constitution is not absolute. This was made clear as recently as July when the Supreme Court rejected the aspect of Haughey challenge to the Moriarty tribunal which was based on Mr Haughey’s right to privacy. 





Existing case law in cognate areas


The Irish courts have considered the issue of where the public interest lies in cases involving disclosure of information in two main contexts.  These are the area of executive privilege and that of the law of confidence.  Claims of executive privilege arise in the context of applications for discovery of documents in the course of legal proceedings.  For example, a plaintiff in an action against a public authority may for example seek access to certain internal documents of that public body in order to help prepare his or her case.  The public body may respond by claiming that the documents sought are the subject of executive privilege. The courts will then be asked to adjudicate on that claim.  It used to be the case that claims of executive privilege were  upheld by the courts as a matter of course but this approach altered radically in 1972 with the landmark decision in Murphy v Dublin Corporation.  Principles which have emerged from the decision in Murphy and subsequent decisions include:


Documents cannot be withheld on the grounds that they belong to a particular class.


Documents cannot be withheld on the basis of the rank of the public servant who created them.


The views of a Minister that disclosure would be against the public interest are not necessarily conclusive.


Documents cannot be withheld on the basis of the position of the individual or body intended to use them. 


Confidential communications can be withheld but the documents in question must be examined to see whether a claim to confidentiality properly exists and even if it does, disclosure can be ordered where maintaining confidentiality could result in a denial of justice.


There is no absolute privilege for communications passing between sovereign states.





The other area in which there is relevant case law is that of the action for breach of confidence.  This action is used in situations where information imparted in confidence is disclosed or threatened with disclosure. The existence of a public interest defence to the action for breach of confidence has long been recognised. For example, disclosure of confidential information can be justified on the grounds that it reveals evidence of wrongdoing such as the commission of a crime. Confidential information held by a public body can therefore be disclosed in situations where to do so in the public interest. 





Determinations of where the public interest lies in both these related areas of law may help to set the parameters for the public interest in FOI cases. While these cases may be useful in sketching the parameters of the public interest in accessing official information, it must be borne in mind that executive privilege and the law of confidence cannot be equated with Freedom of Information legislation. There are important differences between them which may affect the applicability of the case law to FOI cases. In particular, the purposes of the FOI Act provide a strong statement of the need for greater openness of official information, a factor which does not come into play in the case law relating to executive privilege or the law of confidence.. 





The public interest and FOI overseas


Some guidance as to the parameters of the public interest in FOI cases may also be gleaned from overseas decisions. Principles which have emerged from the case law include the following:


1. The public interest “does not mean that which gratifies curiosity or merely provides information or amusement”;


2. A distinction can be drawn between “what is in the public interest and what is of interest to know”.  This means that just because the public are interested in certain information does not mean that it is in the public interest that they be granted access to it.


The public interest “necessarily comprehends an element of justice to the individual”: This means that the public interest is not limited to that which is in the interest to a significant proportion of the public. Thus, there is a public interest in individuals receiving fair treatment in accordance with the law in their dealings with government.  





IV Conclusion:


Those engaged in decision-making with respect to the public interest must look beyond the exercise of weighing the advantages of disclosure against its disadvantages. Existing case law in cognate areas and overseas FOI decisions can be useful in determining where the public interest lies in a particular case. However the overriding concern of decision makers must be to ensure that determinations of where the public interest lies in a particular case must take of the purpose of the Act as well as constitutional imperatives.
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