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How Policy Considerations Impact Upon Judge-Made Environmental Law

Introduction

Policy considerations must of course shape the law of this land whether it informs the legislators, the Dail and Seanad, the President or the Courts of the land in which justice is to be administered under Article 34 of the Constitution of Ireland, as amended.  All of the arms of Government – save for the Courts are generally the final and definitive voice of the people of Ireland.  However, the Courts of Ireland, in administering the law under the common law system of precedent case law, must look to and accept the European Court of Justice as the final word of law in this land.

It therefore devolves upon our Judiciary, in implementing policy through case law, to reach conclusions which are in compliance with law, fair and just and to a very large extent acceptable to the general people of Ireland.  Inevitably, where any such judgments do not meet this test, further case law ensues.  Sometimes an issue remains in dispute over decades, in particular concerning fundamental human rights which reflect the changing policies and principles adopted by this nation at various different times in its history.

Environmental law is no stranger to the impact of policy and the following examples of case law are meant to be indicative of that influence and hopefully of some interest generally.

General Background

At the United Nations Conference on Environment and Development (UNCED) known commonly as “the Rio Conference”, held in Rio de Janeiro, Brazil in 1992, “The polluter pays principle” was embodied in Principles 13 and 16 and Agenda 21.  Principle 16 provides:-

“National Authorities should endeavour to promote the internalisation of environmental costs and the use of economic instruments, taking into account the approach that the polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without distorting international trade and investment”.

The United Nations in its Millennium Declaration entitled “We The Peoples” recognised certain priorities for the entire world one of which is that governments should enforce environmental regulations based on “the polluter pays principle” amongst other matters and that it was necessary for each nation state to build a new ethic of global stewardship and conservation.

The principle of sustainable development is given but a passing nod in our Planning and Development Act, 2000 but was the focus of the world summit “Rio + 10” held in Johannesburg in September 2002, which achieved a number of outcomes in reaffirming the earlier principles at Rio including Agenda 21 and the United Nations Millennium Declaration of International Cooperation.  The conclusion of all of this carefully orchestrated and highly politicised international cooperation is that each nation state is meant to identify the challenges which its growing population places upon the environment and to prioritise the environment for future generations.

Historic Contaminated Land
The issue of historic contaminated land is one which in Ireland we have managed, insofar as it has been possible to do so, to avoid directly addressing.  We particularly avoided addressing it when given an opportunity to do so, prior to the coming into force of the Waste Management Act of 1996.  The Bill which prefaced that Act in more than one of its earlier iterations included specific provisions on historic land contamination.  Not surprisingly, this particular aspect of the then proposed legislation caused sufficient concern from the insurance perspective, developer’s perspective and from the perspective of property owners generally that it was removed.  When the 1996 Waste Management Act came into force there was no mention whatsoever of historic contaminated land and how it might be addressed.  The final nail in the coffin of the proposal to address historic land contamination was that it was thought to breach the constitutional protection against retrospective liability.  Other EU member states have chosen individual methods of addressing this issue.  For instance, in the United Kingdom, the UK Environmental Protection Act 1990, Part 11A is in place since the early 1990s which provides a system of registration of contaminated land and a scheme of appointment of liability for clean up.  

The Van de Walle Case

This case was decided by what is effectively the highest court of this land, namely the European Court of Justice.  This decision is authority for the proposition that oil leaking from underground pipes or storage tanks and soil contaminated as a result thereof is waste for the purposes of Article 1 of the Waste Framework Directive
.  The definition applies not only to the contaminated soil which is removed for treatment/disposal but also to contaminated soil which has not been disturbed and remains in situ effectively as part of the ground.  In a detailed analysis of this case by Owen McIntyre
 he points out that in arriving at this position, the European Court of Justice interpreted the Waste Framework Directive in a purposive and contextual manner, in light of its stated aims and the qualitative environmental standards and guiding principles of community environmental law making set out under the EC treaty.  Whilst concurring with my learned friend, I believe that this case may become one of those which may be distinguished into a state of relative ineffectualness as a precedent, which may not be such a bad end for what could be considered a European indulgence in concepts without having to take into account the practical application of the outcome of that exercise.

Major European legal texts and guiding legislation were relied upon in the Advocate General’s Opinion
 upon much (but not all) of which the ECJ judgment ultimately relied.  The focus, when on “holder” of waste, was to include in that definition the producer or the possessor as being responsible for its recovery or disposal.  This largely reflects our own law as set out under the Waste Management Act 1996 and the definition of holder found in it.  However the Advocate General also advocated placing the financial burden of recovery and disposal operations, in accordance with the principle of polluter pays on persons who cause the waste, “whether they are holders or former holders of the waste or even producers of the product from which the waste came.”  
As it happens, the ECJ did not find on the facts that liability should also be laid at the door of the producer of the product which ultimately became waste, (namely the supplier of the petrol product:  Texaco) but the door is wide open to that finding being made.  Indeed that threshold has already been crossed in other European Environmental legislation in specific areas.  Both the WEEE Directive
 and the Directive on End of Life Vehicles
 place an obligation on the initial producer of the relevant item, whether motor vehicle or electrical and electronic equipment sold after a certain date to take it back when it becomes waste, in compliance with “the polluter pays principle”
.  Arguably, it is not the manufacturer which is the polluter in this case but the end user i.e. the consumer.  But policy favours making producers responsible due to their relative financial capability of accepting that responsibility and building in the cost of doing so, whether that is patent or not, in the final pricing.  This is a straightforward example of the application of “the polluter pays principle” on an economically based policy manner. 

The facts of Van de Walle:-

Mr. Van de Walle was Managing Director of Texaco Belgium SA who, together with other managers and Texaco itself were charged by the Brussels-Capital Region with the offence of abandoning waste.  The Brussels-Capital Region happened to own a building the renovation of which had to be halted as a result of the find of historic contaminated water leaking into the cellar from the adjacent Texaco petrol station.  The station was leased from Texaco and in effect was a tied house to Texaco which was the sole supplier of petroleum products and which retained control over inventory.  When the claim arose Texaco disclaimed liability, having closed the station down and having terminated the management contract alleging serious negligence on the part of the manager.  Nonetheless, Texaco proceeded to enter into arrangements to decontaminate the affected soil but ultimately was found not to have completed the decontamination.  Mr. Van de Walle together with named officers of the company as well as the corporate entity itself were brought to the local criminal court where they were acquitted and where Texaco was exonerated.  However the court declared itself incompetent to rule on the local authority’s claim for damages and during the course of the appeal of that decision the public prosecutor made a reference to the European Court of Justice.  

Prior to this decision the court was in doubt as to whether subsoil contaminated as the result of an accidental spill of hydrocarbons could be considered waste and stated that it doubted whether that classification could be made since the contaminated land had neither been excavated nor treated.  Whether the contaminated land was treated to a point where if it had been waste, it no longer was, and whether it had been excavated or not was carefully considered.  There were differing views on whether an accidental spill of a product which contaminates soil is equivalent to waste disposal or the abandonment of waste, with particular regard to the concept of discarding waste.  

This concept of discarding is fundamental to the definition of waste in that Article 1 of the Waste Framework Directive 75/442 provides that waste shall mean “any substance or object in the categories set out in Annex I which the holder discards or intends or is required to discard”.  

One of the main findings of the ECJ was what might be termed an “ought to be” finding rather than an “is” finding.  In other words, a policy driven result was achieved.  The ECJ found that if hydrocarbons which cause contamination are not considered to be waste because they were only accidentally spilled, their holder would be excluded from the obligations which Directive 75/442 requires Member States to impose on that holder, contradicting the prohibition on the abandonment, dumping or uncontrolled disposal of waste.

Whereas it is readily foreseeable that waste can occur accidentally, the concept of discarding something in order for it to become waste was – at least until the Van de Walle case – considered to involve either directly or indirectly some element of intention to dispose or “mens rea”.  The decision was achieved by interpreting the verb “to discard” in a purposive manner.  The ECJ members consulted all parts of the available body of law, including the recitals and preambles to all relevant legislation, and focussed particularly where such concerned the protection of human health and the environment, in order to allow themselves the latitude to interpret the verb as widely as possible.  

As a result, the European Court of Justice found that the service station manager was in possession of the accidentally spilled hydrocarbons because those hydrocarbons were initially bought by the manager to meet the operational needs of the service station.  Furthermore, because the service station manager brought the product onto site and had it in stock, when it then became waste, the court considered the manager to be the producer of that waste.  Under those conditions, since the manager was found to be both the possessor and the producer of the waste, he was considered to be its “holder” within the meaning of the Waste Framework Directive.  Furthermore, the court stated that in light of factual information which only the national court could assess, if it appeared that the poor condition of the service station and its storage facilities and the leak from those facilities could be attributed to a disregarded contractual obligation by Texaco, as supplier of product to the service station, then the activities of Texaco could also be considered to have produced the waste within the meaning of the Framework Directive and Texaco might therefore accordingly be also named as the holder of that waste.  It was not clear whether such was to be on a joint and several or exclusive basis but the matter has remained open for the national court to decide.

If the jurisprudence of this case were applied indiscriminately, every single person in possession of land which is contaminated could be considered to be the owner or occupier of a waste management facility, something which cannot be reasonably provided for in this Member State at this point in time without major reworking of the rules of land ownership and waste licensing.  And before leaving Van de Walle, in case anyone thinks that this is entirely groundbreaking, might I mention the Silvermines incident and the very interesting response of the EPA in its investigation into the presence and influence of lead in the Silvermines area of County Tipperary in its report dated January 1999.  In it, soil and land which had become intertwined with tailings and waste was all considered to be waste, whilst the grass above and the uncontaminated ground below was considered to be land.  Not welcome news for the farmer who had just bought what he took to be an entire plot of land, but in my view the logical and correct application of the law under Section 32 (7) of the Waste Management Act, 1996.

The Fletcher Case
One of the most clear examples of our judiciary applying both general and specific policy considerations in order to reach a specific finding, in the face of relatively damning evidence against an employer is found in the Fletcher case
.  In brief, Mr. Fletcher was a general operative employed by the OPW whose duties involved frequently stripping old asbestos lagging from heating pipes whose condition was crumbling, dusty and friable.  Furthermore he worked in confined spaces.  It was held in the course of the High Court hearing that the OPW was grossly negligent in allowing Mr. Fletcher’s continued exposure to hazardous asbestos.  Ultimately, Mr. Fletcher contracted a morbid fear which resulted in the recognised psychiatric illness know as “reactive anxiety neurosis”.  However it was found as a matter of fact that this particular psychiatric illness was not brought about in a way previously acknowledged and compensated in case law.  His morbid fear which brought about this recognised psychiatric illness was founded not on any nervous shock or physical injury but as a result of his not believing the expert medical evidence (both his employer’s and his own) that as no pleural plaques or scaring on Mr. Fletcher’s lungs was evident, Mr. Fletcher was at worst at some risk of contracting mesothelioma in later life but the consensus was that this risk was “very remote”.  Notwithstanding this expert medical advice, Mr. Fletcher could not shake off his morbid fear.  It was held by the Supreme Court that his morbid fear was irrational, and thus not compensatable.

The Supreme Court characterised Mr. Fletcher’s state of nervous anxiety as based on an irrational fear of contracting mesothelioma in the future,  as a result of his employer’s grossly negligent behaviour in exposing him to asbestos in a hazardous state.  Having carried out a broad-ranging review of international case law and international policy on related issues of cause and effect, the egg shell skull rule and employer’s liability, the Supreme Court posed itself a fundamental question: whether public policy should exclude this type of claim as a valid claim under which damages could be awarded?  Note that the question which by the Supreme Court posed to itself was phrased in the negative.

The general policy considered by the Supreme Court was whether one should reward ignorance about disease and its causes.  The court asked the question of itself whether the plaintiff should be rewarded who prefers to rely on the ill informed comments of friends or acquaintances or inaccurate and sensational media reports, rather than on the considered views of experienced physicians.  

In addition, several specific policy considerations were brought into play.  The Supreme Court openly considered, if they were to allow Mr. Fletcher’s claim, the serious potential negative effects on the pharmaceutical and healthcare industry, which could result in the cessation or retardation in the development of new drugs.  The reasoning behind this consideration was that law suits could be filed by patients currently suffering from no physical injury or illness but who might develop a fear of an adverse effect.  The negative effect that this would have on insurance ramifications for the pharmaceutical industry was also specifically taken into account. 

Other specific policy considerations which were considered by the Supreme Court in its decision making process included the high cost of insurance and its availability generally, the inadequacy of monetary damages in a case such as this – something which presumably Mr. Fletcher might have wished to argue – the difficulty in measuring damages in a case such as this, the impediment of testing of new drug products  and finally, the desire not to “reward ignorance”.  This case may perhaps be seen as a sort of judicial sustainable decision making, in that regard was had to the human environmental consequences in the future if Mr. Fletcher were allowed to win, and it was decided not to compromise that for his sake alone.

  The Irish ISPAT Case

This case
 was brought by the Minister for the Environment, amongst others, against Irish ISPAT a company in liquidation.  Judge Mella Carroll gave her Judgment in the High Court on 29th July 2004.  The case concerned two interrelated applications which were heard consecutively.  The first application was by Ray Jackson, the liquidator, for leave to disclaim both the lease on the property and to disclaim the IPC licence Register No. 498 which had lately been granted to the company (on 2nd June 2001).

As it happens, the liquidator was able to disclaim the lease due to a break clause which came into effect and therefore, the only remaining part of the liquidator’s application was his request to disclaim the Integrated Pollution Control Licence.  The second and related part of the case concerned clean-up costs sought by the Government against him and the company.  The Ministers for the Environment and Local Government, for Defence and for Communications, Marine and Natural Resources issued related proceedings against both Ray Jackson as liquidator and the company in voluntarily liquidation seeking clean-up orders under Section 58 of the Waste Management Act, 1996.  Those orders sought to oblige the company to discontinue holding recovery or disposal of waste on the lands comprised in the lease and to carry out remediation works, to mitigate or remedy any effects of the holding recovery or disposal of waste and to put in place an effective ongoing monitoring examination and inspection system, following remediation.

The Judgement of Mella Carroll on 29th July 2004 is instructive in many ways.

In his application to disclaim the licence, the liquidator detailed a number of conditions which imposed onerous obligations on the licence holder including those relating to waste management, emissions to atmosphere and water, energy use, recording and reporting to the Agency, residuals management and the making of financial provisions.  

The liquidator did not assert that the conditions were inappropriate to the nature of the activity carried on by the company or that they were unfair but pointed out that the IPC licence was granted after the company had ceased production.  The liquidator’s case was simply that the company could not afford the cost of compliance with these conditions and as the licence constituted property which was either unsaleable or not readily saleable by reason of binding the company to the performance of the onerous conditions, he brought an application to disclaim it under Section 290 of the Companies Acts.

The EPA strongly resisted the liquidator’s application.  It argued that the company had not ceased production on 22nd June 2001 as the steel mill was found to be processing unfinished material when EPA Inspectors who visited the plant on 22nd August 2001 and were informed that this processing would continue until 24th August 2001.

The EPA argued that there was no statutory provision under which the IPC licence could be disclaimed.  Serious environmental issues arising from the activities of the company were brought to the attention of the court and the cost estimates for environmental management were estimated at €30 million of which approximately half was attributable to the actions of the company.  There was evidence from Enviros Aspinwall on behalf of the Departments in a report of October 2002 that unless the steps recommended in the report were undertaken, there was a serious risk that environmental pollution would continue to occur and/or would be likely to occur in the future.

The liquidator’s position in response was that it was not his lawful function to apply the realised assets of the company to the cost of rehabilitating the site or remedying breaches of covenants and conditions.  He had however, undertaken certain essential works to avoid injury or damage and to ensure the safety at the site.  The cost of carrying out those works amounted to approximately €2.4 million.  With regard to the date of the granting of the licence, the liquidator said that he did not understand why the EPA had issued the licence when a liquidation of the company was imminent and had been announced and it was clear that the conditions in the licence could not be complied with by the company.  The liquidator affirmed that the company had ceased production prior to the grant of the licence and that arrangements were put in place on 15th June 2001 for the closure of the plant.  He undertook some production operations for two weeks in August 2001 in order to complete certain works in progress.  

Insofar as the application under the Waste Management Act 1996 was concerned, the liquidator argued that this liability was entirely dependent upon who was the owner of the leasehold premises at the time.  As it happens, a break clause had been operated by the liquidator so that the property the subject of the lease had returned into the Government’s possession.  In effect therefore the liquidator stated that any waste management issues on site should be dealt with by the Government.

Of interest is the fact that the liquidator was reasonably active in dealing with matters of environmental importance during the period when he still maintained he had no obligation to do so.  For instance, he confirmed he had applied to the Radiological Protection Institute of Ireland for a licence to transport 11 radioactive sources of caesum from the property held under the lease since it was terminated to Rocky Island, a separate freehold property belonging to the company.  Further applications were made to the RPII with the result that all of the radioactive material previously held by Irish ISPAT in Haulbowline was removed to Rocky Island.  

The liquidator argued his case on the basis of largely UK case law and in particular in re: Celtic Extraction Limited
 and in re: Mineral Resources
 both of which cases involved the UK court balancing environmental interests with commercial interests, considering “the polluter pays principle” and having to make a decision on which interests should take priority.

In Irish ISPAT the fundamental question for the purposes of this paper was whether the court would exercise a discretionary power under Section 58 of the Waste Management Act, 1996 (to carry out remediation of historic waste disposal causing or threatening to cause pollution) in such a way as to set at naught the mandatory and binding provisions of the Companies Act, and in particular the manner and order in which the estimated assets (here: €21 million) should be applied in discharge of the creditors.  The liquidator accepted that the court could make an order under Section 58 of the Waste Management Act, 1996 in its discretion but argued that it should not do so because of the following particular factors which it argued the court should be influenced:-

· The vast bulk of the environmental problems were caused by the company’s activities for almost 50 years when the company was under the ownership and control of the State – compared to only 5 years of private ownership in the recent past.

· If a remediation order was made and complied with by the company, the cost would have to be borne by the unsecured creditors.  

· The effect of not allowing the company to disclaim the IPC licence would be to hold the creditors responsible for conditions which have never been breached as there was no licensed activity carried out under the licence – this was very much a timing issue.

· If the court chose not to require the company to carry out the remediation works, the necessary works would be carried out by the State as the current and former owner of the site and the party primarily responsible for the pollution.

· If the court exercised its discretion in granting an order requiring the company to clean up the site, the court would be repealing provisions of the Companies Act, 1963 in making the State not only a creditor, but a new super preferential creditor in respect of which the court had no jurisdiction to create a new winding up code.

In reply the State argued that it was not asking the court to decide or make new policy, but instead it was asking it to apply current statute law.  Economic justice, the State argued, had been left to the legislators and it was not for the High Court to apply economic justice.  However, it was for the High Court to apply the European Directive which brought about the Waste Management Act, 1966 and “the polluter pays principle” endorsed therein and the State argued that those should take priority over national law.

Judge Carroll reviewed the framework European Directive on Waste Management and in particular had regard to Recital 1 which refers to the objectives and principles of the Community Environment Policies consisting of preventing, reducing and as far as possible, eliminating pollution by giving priority to intervention at source and ensuring prudent management of natural resources in compliance with “the polluter pays principle” and the principle of pollution prevention.  

In this case the court found as a matter of fact that the IPC licence was granted after the company had ceased production of steel.  The conditions of the licence could not be applied retrospectively.  The liquidator was found to have finished off work in progress but that this was an associated part of the melting and production of steel which took place prior to the grant of the licence which was not subject to conditions.  It was also most tellingly found by the court that the amount of waste attributable to this last period of finish off work must be infinitesimal in contrast to the general pollution caused over the 50/60 year period when the company was owned by the State up to 1996.  In this case the polluter (i.e. the company) was found to have no assets and the assets in the hands of the liquidator available for distribution were said to be impressed with a trust for the creditors with nothing over for the contributories so that the principle of the polluter pays, as far as the company was concerned, could not be achieved.  For those reasons the court decided not to exercise the discretion under Section 58 to order the liquidator to expend money which was available for distribution among the creditors in mitigating or remedying pollution at the company’s site in Haulbowline Island.  

A number of particular features of this case are exceptional and particular to the case.  The unfortunate timing of the granting of the licence after the activity had ceased, the fortuitous ability of the Liquidator to surrender the lease and the undisputed previous holding and pollution for over 50 years by not just any third party but the State of the site.  The issue of who was the holder of waste and the subsequent obligations under the Waste Management Act, 1996, were not, by any means, extensively considered.  It would appear to be the case that a company may remain liable for the consequences of its actions as the past holder of waste but this was not rehearsed in any detail before the court.  Current Irish waste legislation provides that in the event of an unauthorised transfer of waste, the transferor remains a joint holder of that waste.  The net result is that much greater emphasis will be placed on financial instruments to guarantee performance of environmental obligations at IPC and waste licensed site post closure.  But the policy of the polluter pays was applied in this case to the more morally culpable polluter, without a doubt.

The Fenton case

This High Court judgement of Mr. Justice O’Sullivan dated 31st July 2002 is an excellent example of the application of the “the polluter pays principle”.  
Mr. Justice O’Sullivan was asked to deliberate in the High Court upon the application of Sections 57 and 58 of the Waste Management Act, 1997 by Wicklow County Council against a landowner, Mr. Fenton, and a Waste Management Company called Swalcliffe Limited (trading as Dublin Waste) as well as the Company’s two directors, husband and wife, Louis and Eileen Moriarty.  Wicklow County Council (“WCC”) alleged that Mr. Fenton, as the owner of land at Coolamadra in County Wicklow, allowed Dublin Waste or its agents to unlawfully dump waste material including hazardous waste material on his land.  The waste itself came from various sources including a number of readily identifiable ones being the Mater Hospital and the Blackrock Clinic.  Both hospitals were originally joined into the proceedings at the application of Dublin Waste but in a subsequent hearing before Judge O’Sullivan, an order setting aside those third party proceedings was made.  

It is noteworthy that the Judge placed great importance upon the relevant European Community law, commencing with the Treaty of Rome and working through European Policy documents and texts up to a review of the Waste Framework Directive 75/442/EEC of 15 July 1975 by Council Directive 91/156/EEC of 18th March 1991.  In giving judgement, the court relied upon the definitions of waste, producer, holder, disposal, collection and the role of “the polluter pays principle” referred to in that European law.  

Due regard was also had to the transposition into Irish domestic law of “the polluter pays principle” via Section 5 of the 1996 Waste Management Act which makes specific reference to Council Recommendation 75/436/Euratom, ECSC, EEC of 3rd March regarding cost allocation and action by public authorities on environmental matters.  

The Facts of Fenton

The background is sadly not that unusual from the perspective of illegal dumping in Ireland.  The site was accidentally come upon by Sonia Dean, an assistant engineer with WCC, who followed a suspiciously smelly truck to Coolamadra where she found a small quantity of domestic waste dumped.  She spoke to the landowner, Mr. Fenton, and warned him that what he was doing was illegal. He told her that he would cease dumping and clean up the site.  At this Ms. Dean notified her intention to carry out a further inspection.  That first occasion was August 2001.  

But the evidence indicated that in October 2001 Mr. Fenton accepted several loads of waste from a driver of waste from Dublin Waste’s collection facility.  Mr. Moriarty claimed that the waste which left his EPA licensed collection facility at Sheriff Street in Dublin went to authorised dumps but in fact it was apparent that the particular driver dumped the material at Mr. Fenton’s unauthorised landfill at Coolamadra, and Mr. Moriarty never sought documented proof of disposal.

It is noteworthy that the EPA did not assume any rule whatsoever in these proceedings.  It may be related to the fact that although Dublin Waste’s collection facility at Sheriff Street was authorised by a waste licence from the EPA, the evidence showed that a total of 11 Infringement Notices were served on Dublin Waste by the EPA between the 26th of June 2000 and the 6th of November 2001 alleging serious breaches of various conditions attaching to the licence including the transfer of waste to unauthorised facilities.  Consider the fact that each of the 11 Notices indicated at least 5 if not 10 or more individual breaches of the licence and that no steps were taken at that time by the EPA to prevent the ongoing breaches or close the site down.  I suspect that this would not be the case if this were to occur now.

On Sonia Dean’s further inspection of Coolamadra in October 2001, a significant amount of unauthorised material was revealed to have been recently deposited and so WCC took immediate steps to stop the dumping, seal off the site and identify the illegal material.  At more or less the same time, the site also became a criminal investigation site secured by An Garda Síochána for that purpose.  They were investigating the possibility of criminal offences under the Act of 1996 and associated legislation.

Dublin Waste was readily identified because some of the material comprising torn bags found at Coolamadra had “Dublin Waste Limited” printed on them and so WCC spoke to their operations manager and then to the managing director, Mr. Moriarty, who said that he would be responsible for cleaning up whatever waste they had deposited there.  It was argued at every stage that Dublin Waste had offered to carry out clean-up of whatever portion was attributable to them.  At the time, there was no immediate environmental pollution but there existed a clear and present danger of such.  

This situation was considered so serious that it merited a full systematic site assessment and because hospital waste was mixed amongst the various different parts of the site, it was considered necessary to treat the entire site as if it were entirely comprised of hazardous waste.  This exercise took a very long time.  The cost of segregating the waste on site and disposing of various streams appropriately both within and outside the State was estimated at between £4 million and £5.5 million together with the cost of establishing a monitoring programme of £80,000 with yearly costs of £20,000.  As time went by there was evidence of slippage of the material in the direction of the river and heavy rainfall posed a significant threat.  Dublin Waste offered to deal with 400 tonnes of waste (out of a total 8000 tonnes of materials at Coolamadra) for which it assumed responsibility, but the Court considered  it impractical to suggest that one could simply extract 400 tonnes of waste.  

WCC ultimately became concerned not only about the watercourse and it its water quality but also asserted that the lands themselves had been subjected to serious environmental pollution and were now useless for grazing or other agricultural use although Mr. Fenton was allowing him sheep and lambs to roam about and feed on it.  They were concerned at contamination being caused to wild life scavenging in the area and the threat posed by the land to larger creatures such as wild deer as well as to other species such as rabbits, rats and birds which are prey to larger creatures and which it was argued could become infected or diseased in such a way as to transmit that contamination into the food chain over a much wider area.  Evidence was given of sheep and lambs roaming around the landfill site which it was stated posed a threat to the human food chain which WCC Said could not be overestimated.  In short, an environmental disaster loomed.

There was oral evidence by way of cross examination of the experts at the hearing which took place during the summer of 2002, ultimately ending with witness submissions delivered on the 23rd of July 2002.  

The Court’s conclusion

· The purpose of the Waste Management Act of 1996 is to control and prevent environmental pollution from waste production, handling, recovery and disposal.

· Where environmental pollution occurs or is likely to occur then a person who causes this can be made the subject of an Order.  

· In interpreting the Act of 1996 the court must apply the teleological principle in order to ensure that its interpretation achieves the objective set out in it – a purposive approach was to be applied.

· If a principle of purely domestic law – such as the protection afforded by limited liability to corporate bodies – were to operate so as to run counter to and frustrate the attainment of those objectives, then in the absence of any other appropriate remedy, in the opinion of the Court such a principle must yield to the superior imperatives of those objectives.

Causation

Following the Empress Car Company case
 Judge O’Sullivan was satisfied that for the purposes of Sections 57 and 58 of the Waste Management Act, 1996, a particular person can be said to cause or be likely to cause environmental pollution if the activity or omission of such person brings about or contributes to the bringing about of such pollution.  This is so, notwithstanding the absence of proof of intention, foreseeability or recklessness and further notwithstanding an intervening act of a third party. 

To determine that a further element (e.g. recklessness, foreseeability or deliberate intention) is required before statutory causation of pollution from waste is proved would be, in the view of the court, to ignore “the polluter pays principle”.  Furthermore, “the polluter pays principle” required that the party causing pollution should pay for it in full, rather than an innocent party, such as the local authority, in this case. or indeed the community at large.

Issues of whether strict or absolute liability arose were considered in the context of Irish case law.  This was because the learned Judge recognised that there was a discretion in the Court’s jurisdiction under Sections 57 and 58 and on that basis felt that it was open to the defendants to persuade the court that they had taken all reasonable steps to avoid the pollution.  However, the court indicated that the facts of the case before it would not permit any such defence being even attempted to be raised.

On the facts, Judge O’Sullivan found both Mr. Fenton and Dublin Waste to be equally negligent.  Particular regard was had to Dublin Waste being negligent in the person of Mr. Moriarty because of his failure to ensure that he was paying contractors only when they established lawful dumping.  It was on the facts clearly foreseeable that the acts and omissions of Dublin Waste could bring about a situation whereby the type of damage which actually happened – namely the transfer of hazardous waste from Sheriff Street to an unauthorised dump – with all its potential environmental consequences – could happen.  The exact concatenation of circumstances may not have been foreseen but the type of disaster was found to be entirely foreseeable.

Furthermore, the court refused to accept that the reckless or illegal activities of the truck drivers broke the chain of causation between Dublin Waste and the environmental pollution.  And in respect of Mr Fenton, who said he never agreed that hazardous waste would be dumped, the introduction of hazardous waste to his lands did not break the chain of causation between Mr. Fenton’s acts and omissions and the environmental disaster which actually occurred.  Both parties’ culpabilities were not to be lessened.

The court took the view therefore that the negligence of each of the respondents was in their failure to ensure that the person with whom they were dealing and for whose acts they were accepting responsibility acted in accordance with their obligations.  In the court’s view, there was therefore no question of novus actus interveniens.  

Director’s personal responsibility

It was argued on the basis of a series of planning case law on behalf of Mr. and Mrs. Moriarity that precedent established that directors of companies engaged in planning and development activities would not become personally liable in the absence of fraud or siphoning off of money from the company so as to leave it unable to fulfil its obligations, for the non-compliance by the company with the requirements of its planning permission even when the company was insolvent.  The court considered the planning cases to be a poor analogy as the planning code was not enacted to transpose European Directives into domestic law, unlike the Waste Management Act of 1996.  Again, in quoting “the polluter pays principle”, the court referred to…

“someone who directly or indirectly damages the environment or who creates conditions leading to such damage.”
The court found that Mr. and Mrs. Moriarity were responsible within the meaning of the foregoing.  Accordingly, a fall-back Order was made against the individual directors.  In this part of his judgement, Judge O’Sullivan remarked that such an Order could also be made against shareholders where a company could not comply with the primary Order. That circumstance did not arise here.

The precautionary principle and risk

The court also paid specific heed to the precautionary principle in interpreting the phrase “environmental pollution” for the purposes of Sections 57 and 58 of the Waste Management Act, 1996.  That phrase incorporates the concept of risk.  The court held that once there was risk, then that risk itself constituted pollution and it should be eliminated.  All witnesses accepted some degree of risk to the environment arising from the presence of waste at Coolamadra and in the court’s view as a result of that risk the environment has clearly been endangered to a significant extent, using the language of the definition of “environmental pollution” found in Section 5 of the 1996 Act and it was therefore the duty of the court to make Orders necessary for the mitigation and remedying of that risk. 

Resounding policy decision

Undoubtedly this particular case raised issues of civil liability, criminal law comparisons, balancing of the European polluter pays principle against Irish statute law and case law, and the major step of lifting the corporate veil to apply “the polluter pays principle”.  All this was done in order to ensure the supremacy of protection of the environment and protection of the innocent public whose local authority is entrusted with environmental protection.  It is noteworthy that this decision was not appealed.

Conclusion

It is perhaps extraordinary that caselaw can override legislative intent in deciding on the interpretation of the meaning of words and phrases which in many cases are born in a European language in a European system of law which is entirely differently based from our own.  It is also perhaps extraordinary that European law must take precedence over national law.  And yet, even within those parameters, it is possible for Judges and Courts to reach different decisions, particularly where policy comes into play.  Most groundbreaking cases begin in lower courts where a different finding is reached.  And so we rely on our system to ultimately reach a just conclusion, which is perhaps most difficult in the case of having to balance one set of rights against another.  When policy is brought to the fore, it appears that our judiciary is very conscious of environmental wellbeing and can and will when possible and legally correct, find ways to ensure it remains safeguarded, always knowing that this must be at a cost - preferably that of the polluter.  
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