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Youth Justice 2008:
Measuring Compliance with International Standards


Day One: Thursday April 3rd 2008
Parallel Session 1: Thursday  2.30–  4.00 pm

Panel A.
  Boole Lecture Theatre 1

Chair: Fiona De Londras, Lecturer, Centre for Criminal Justice and Human Rights, Faculty of Law, University College Cork

Paper 1: Children, Young People and the Criminalising Politics of Marginalisation

Professor Phil Scraton, Institute of Criminology and Criminal Justice, Queen’s University, Belfast.  p.scraton@qub.ac.uk  
This paper is based on recent primary research for the Northern Ireland Children’s Commission and subsequent work with children and young people in conflict with the law. It introduces the key issues facing children and young people in the context of political-economic marginalisation and the legacy of conflict in the North. In contrasting official discourse and critical analysis of youth justice it considers the potential of a critical, rights-based agenda within an increasingly punitive climate of exclusion and criminalisation.
Phil Scraton researched and co-authored Children’s Rights in Northern Ireland (NICCY, 2005). His books include: ‘Childhood’ in ‘Crisis’? (ed, Routledge, 1997); Hillsborough: The Truth (Mainstream, 2000); Beyond September 11 (ed Pluto, 2002); Power, Conflict and Criminalisation (Routledge, 2007). His current research projects are: ‘Understanding the Lives of children and Young People in the Context of Conflict and Marginalisation’; ‘Childhood, Transition and Justice’.

Paper 2: ‘I wear a hood, I am a hood’: the experiences of young people in conflict with the law in Northern Ireland

Deena Haydon, Independent Research Consultant, Northern Ireland

deena.haydon@hotmail.co.uk 
In consultations commissioned by the Children and Young People’s Unit (OFMDFM) and work with Include Youth, young people clearly articulated the impact on their lives of negative assumptions, disrespect and exclusion from participation. This paper highlights their experiences of poverty, the legacy of the conflict, educational under-achievement, lack of social and economic opportunities, limited access to appropriate mental healthcare and substance misuse services. It describes young people’s negative experiences of the police, poor representation in court and the impact of youth justice measures. It analyses how the rights of young people in conflict with the law are consistently undermined or violated, concluding with an overview of how early intervention and the formal youth justice system could better meet their needs and fulfil international rights standards.

Deena Haydon is an independent research and strategy consultant. Recent commissions include: a rights-based indicators framework and guidance (Save the Children UK, 2007); Consultation with Children and Young People (OFMDFM, 2007); A Framework for Youth Justice in Northern Ireland (Include Youth, 2007); alternative NGO report on children’s rights in Northern Ireland for the UNCRC (Save the Children/ Children’s Law Centre, 2007-8).

Paper 3: Still In Our Care: Protecting Children’s Rights in Custody in Northern Ireland

Dr Linda Moore and Dr Una Convery, University of Ulster, Jordanstown

l.moore1@ulster.ac.uk and uv.convery@ulster.ac.uk 
This paper presents findings from follow-up primary research conducted for the Northern Ireland Human Rights Commission. Drawing on the views of children in custody and the staff who work with them, the paper examines the extent to which legislation, policy and practice reflect the human rights principle of custody as a ‘last resort’ for children and it explores the reality of children’s lives in custody. It argues that despite improvements in conditions for children detained in juvenile custody, children's rights continue to be breached within the youth justice system, and alternatives to criminalisation and to custody remain a priority. 

Linda Moore is co-author of In Our Care (2002) with Ursula Kilkelly and Una Convery. She was a principal investigator for the Queen’s University-based research Children’s Rights in Northern Ireland (NICCY, 2005) and is co-author (with Phil Scraton) of The Hurt Inside (NIHRC, 2005) and The Prison Within (NIHRC, 2007) researching the imprisonment of women and girls in Northern Ireland. 
Una Convery’s PhD analysed the use of custody for boys and girls in Northern Ireland. She was involved in research at Hydebank Wood Young Offenders’ Centre for a Queen’s University project. With Linda Moore she is co-author of Still in Our Care (NIHRC, 2006)

Panel B. Boole Lecture Theatre 2

Chair: Dr Liz Campbell, Lecturer in Law, University of Aberdeen

Paper 1: Youth Justice in New Zealand – a children’s rights perspective

Nessa Lynch, Faculty of Law, University of Otago, Dunedin (now Lecturer, Faculty of Law, Victoria University of Wellington, New Zealand)
n.lynch@dunedin.ac.nz
The New Zealand youth justice system has been described as world leading.  Youth justice is an area in which there has been remarkable policy transfer (Muncie 2006) and elements of the New Zealand model have been influential on other jurisdictions including Ireland. There has been extensive academic treatment of the youth justice system but principally from a policy perspective, and carried out by sociologists, psychologists and criminologists. Much of this research has focused on the restorative justice nature of the legislation. The positive aspects of the youth justice system are well known: family involvement, cultural appropriateness and the potential for restorative justice.

New Zealand has been the subject of criticism from the Committee on the Rights of the Child due to age mixing in custody, placement of young people in police cells for extended periods, and a low age of criminal responsibility.  A recent bill, the Young Offenders (Serious Crimes) Bill seeks to take a more punitive approach to youth justice and to make easier for young people to be dealt with through the adult criminal justice system. A recent discussion document (Ministry of Social Development 2007) also proposes a more punitive approach towards serious offending.

This paper will evaluate the New Zealand youth justice system from a rights perspective. It will be argued that the youth justice system could retain its positive aspects (restorative outcomes, family involvement) while safeguarding rights.

Paper 2: Rights based restorative praxis: evaluating compliance with international standards

Dr Shannon Moore Assistant Professor, Department of Child and Youth Studies, Brock University, Canada, smoore@brocku.ca and and Dr Richard Mitchell, Assistant Professor, Department of Child and Youth Studies, Brock University, Canada.  richard.mitchell@brocku.ca
This presentation will articulate the intersection between children’s rights and restorative justice principles both in theory and application by introducing the Rights Based Restorative Practice Evaluation ToolKit

. The legal framework underpinning Rights Based Restorative Justice (RBRJ)

 was first developed and presented by the authors within the context of Canadian social policy and youth justice practices. Conceptualized through the lenses of the United Nations Convention on the Rights of the Child (CRC) and international standards relevant to restorative justice principles, the authors argue that RBRJ contributes to ethical practice with young people in conflict with the law, within schools, and the broader community.  It is argued herein that adopting such practices promotes accountability with regard to commitments made within international law by many additional states who are working to implement the CRC, and to report progress from this transdisciplinary arena to the Committee on the rights of the Child. Until recently, literature linking child and youth human rights with restorative justice practices in Canada and elsewhere was rare. A heuristic model showing the integration of human rights conventions and the United Nations Basic Principles of Restorative Justice will illustrate the key points contextualising the Right Based Restorative Justice Evaluation ToolKit intended for broad application by restorative practice stakeholders in child and youth justice, community-based, and school-based contexts. The intention of the integrating human rights based and restorative justice approaches is to broaden local understandings and application of international legal principles that have been previously established. In the first instance, a rights based approach for working with young people in conflict with the law has been guided by Article 40 (1) of the CRC ratified and adopted within 192 UN-member states. In the second, restorative justice principles similarly encourage hearing the voices of victims, offenders and young people through non-discriminatory, authentic and full participation in justice proceedings. Thus, the approach integrates and applies core principles from the CRC while reinforcing the basic tenets of restorative justice praxis:  Non-discrimination, Equality and Mutuality with CRC Article 2; Well-Being and Restoration with CRC Article 3; Interpersonal and Community Safety with CRC Article 6; and finally Voice and Volunteerism with CRC Article 12. Finally, it is argued that to achieve effective outcomes for young people in conflict with the law a delicate balance that protects human rights, well-being and welfare through accountability within justice practice is necessary. This Evaluation ToolKit moves toward allowing stakeholders to determine if such a balance has been achieved.  

Paper 3:  Juvenile Justice in India: legal contours

Ajay Kumar, LLM and former police officer, India

Children require the protective umbrella of the society for better growth and development. Materialism and consumerism has affected our familial relationships and social bonding. Children became delinquent due to negligence, apathy and economic helplessness of the parents and not by choice. Unfavorable and hostile social environment promote Juvenile delinquency. Measures to tackle juvenile delinquency should mainly aim at the rehabilitation rather than the punishment. The Juvenile Justice Act 2000 of India is a comprehensive enactment, which caters to need of both the juvenile in need of care and juvenile in conflict with the law. The Act also provides for punishment for crime against Juvenile. Rehabilitation and social integration of a Juvenile is the central idea behind the new Juvenile Justice Act of India 200. The Act provides for constitution of Special Juvenile Police Unit in each police station to deal with the Juvenile exclusively. It is a very sorry state of affair that majority of states have not framed and notified rules under the new Juvenile Justice Act, 2000 in order to ensure implementation of the Act in letter in spirit. The police and the Society in general are ignorant about the provisions of the Act. The Act does not contain adequate provisions to ensure proper and need based education to the Juveniles in the state custody. Community participation in rehabilitation and social integration programs of the children and Juvenile is not up to the desired standard. It is a real problem to re integrate socially those girls who are brought up in state police custody. Huge efforts are required on part of the Government, non-governmental agencies and the society in general to ensure Juvenile Justice in the community.
Panel C
Boole Lecture Theatre 6

Chair: Mr Jim McGuirk, Children Acts Advisory Board

Paper 1: Include Youth and Young Voices

Edel Quinn, Policy Co-ordinator, Include Youth, Belfast

Include Youth is an organisation that actively promotes the best interests or and best practice with young people in need or at risk in Northern Ireland. In 2002, it piloted a two year project ‘Young Voices’ and from 2004-2007 the project employed a dedicated worker to support excluded and at risk young people with experience of the youth justice system to become involved in decision-making processes which impact on their lives. During this time, the project has worked with approximately 100 young people in formal group and individual work as well as involvement in activities and initiatives where young people made presentations, facilitated workshops and developed resources. This presentation will explain the organic development of the project, its objectives and its achievements to date.  

The presentation will be followed by a short DVD presentation.

Paper 2: Understanding the consequences: young people and non-compliance with bail conditions

Dr Mairead Seymour, School of Social Sciences and Law, Dublin Institute of Technology mairead.seymour@dit.ie and Michelle Butler, National Crime Council, Ireland michelle.butler@gmail.com

This paper focuses on the capacity of young people appearing before the Children Court in Ireland to understand the meaning of bail and the consequences of non-compliance with bail conditions.  It draws on research conducted with young people previously on bail, their parents and professionals.  The context is set by highlighting the limited understanding demonstrated by young people about the requirements associated with their bail conditions.  Their perspective is supported by data from professionals, suggesting that the consequences of non-compliance are often not evident to young people, until a time when failure to abide by the direction of the court results in detention on remand.  The central argument presented in this paper is that the social circumstances of young people’s lives, combined with the manner in which their cases are dealt with in the Children Court, have an effect on their capacity to comprehend the seriousness of their bail conditions.  

In line with other Irish research on young people appearing before the courts (Kilkelly, 2005; Carroll and Meehan, 2007) the participants in this study largely emerge from impoverished communities with few pro-social supports or services to assist them apply the conditions of bail to their daily routine.  Most specifically, the vast majority have a poor educational history characterised by early school leaving, few qualifications and/or learning and literacy difficulties.  The latter point, of itself, raises questions about the capacity of young people to understand the language and proceedings played out in the Children Court.  Overall, the capacity of young people to comprehend the directions of the court and to abide by them will be critically analysed within the context of their social environment.  

The principle that children have a right to be heard and to participate in proceedings involving them is stipulated in the UN Convention on the Rights of the Children and under Section 96 of the Children Act 2001.  Despite this, it is argued that the extent to which information is conveyed by judges and legal representatives to young people is dependent on the individual professional and their knowledge and experience of working with young people and their families.  Arguably the off-shoot of such an ad-hoc approach is that many young people emerge from the court with little understanding of the consequences of failing to abide by the conditions of bail.  

The importance of emphasising consequences to young people is further negated by virtue of the frequent delays encountered in finalising cases in the Children Court.  In addition, these delays serve to increase the likelihood that young people will break the conditions of bail and subsequently increases their risk of detention.  In drawing together the key arguments, the paper strongly contends that the demands for ‘responsibility’ from young people through the mechanism of bail conditions is not commensurate with the rights currently afforded to them in an Irish context both within and outside the youth justice system. 

Mairead Seymour is Programme Co-ordinator of the MA Criminology, Department of Social Sciences, DIT.  She lectures on the Youth Justice and Offending module to post-graduate student on the MA Criminology and MA Child, Family and Community programmes.  She has completed a number of funded research projects on youth offending, most recently a project entitled ‘Children on Remand’ for the Office of the Minister for Children.  She has also researched and published on topics such as Behavioural Orders, Self Reported Delinquency, Homeless, Alternatives to Custody and the Youth Justice System. Michelle Butler is a Senior Researcher at the National Crime Council.  Previously she worked as a Researcher on the ‘Children on Remand’ project funded by the Office of the Minister for Children at the Centre for Social and Educational Research, Dublin Institute of Technology.  

Panel D
Boole Lecture Theatre 5

Chair: Dr Catherine O’Sullivan, Lecturer, Centre for Criminal Justice and Human Rights, Faculty of Law, University College Cork

Paper 1: Children’s Rights and the Minimum Age of Criminal Responsibility: A Global Perspective

Don Cipriani, Vrije Universiteit Amsterdam (doncipriani@yahoo.com)
Don Cipriani is currently completing his Ph.D. under Professor Jaap Doek at the Vrije Universiteit Amsterdam. After working in juvenile justice advocacy and reform in the United States, he was a consultant in children’s rights and juvenile justice research for various UNICEF regional offices (Geneva Regional Offices, Innocenti Research Centre, South Asia Regional Office). At the present, he is also conducting the external evaluation of a DAPHNE-supported comparative juvenile justice study for Defence for Children International-the Netherlands.

The proposed presentation will highlight the results of the first global analysis of the minimum age of criminal responsibility (MACR) from an international children’s rights perspective. The point of departure will be a brief explanation of how international juvenile justice standards mediate the flaws and tensions between the classic welfare and justice approaches – particularly those that revolve around criminal responsibility as their tipping point. More specifically, regional and international law instruments’ obligations and guidance to countries regarding the establishment and application of MACRs will be discussed. In turn, the presentation will summarize the completed compilation of national MACRs worldwide and their statutory sources, as well as the broad historical influences that are most important for explaining them. Based on this evidence, arguments will be presented for the existence of a general principle of international law vis-à-vis the MACR, triggering legal obligations for all countries. Modern MACR trends and debates will also be analyzed. These are driven primarily by the reporting process under the Convention on the Rights of the Child, which is linked to the establishment, increase, or proposed increase of national MACRs in over one-third of the world’s countries. At the same time, many countries’ sensationalized debates over youth crime and MACRs suggest the fragility of simple age amendments.

Practical implications and challenges in MACR implementation, which affect

every country in the world, will be noted (e.g., no proof of age and unreliable age estimates; punitive responses or no response to children younger than MACRs; etc.). Thus, both national provisions and practices will be judged for their compliance with current international standards. Overall, the presentation will underscore the important role of the MACR, but argue that the age limit means little unless it is understood and implemented in a holistic children’s rights framework, which among other points requires coordination of law, policy, and practice regarding children both younger and older than the MACR’s limit. Depending on current developments and countries represented at the conference, implications will be addressed in the most relevant national contexts (e.g., comparison between Ireland’s recent MACR increase and current debates in the United Kingdom; proposals in Australia, New Zealand, and South Africa; the absence of any MACR in France; etc.).
Paper 2:  Is the Criminal Law (Sexual offences) Act 2006 turning teenagers into ‘sex offenders’?

Lydia Buckley, PhD Candidate, Department of Law, University College Cork

lydiafhbuckley@gmail.com
Child sexual abuse is a crucial issue in modern Ireland; the Sexual Abuse and Violence in Ireland (SAVI) Report showed that 27% of Irish children, more than one in four, have experienced sexual abuse
. The exposure of child abuse scandals, from the case of Father Brendan Smyth and other instances of clerical abuse to the uncovering of widespread abuse by the Commission to Inquire into Child Abuse, have made child sexual abuse one of the most topical and mediated issues of our time. As such, a problem that was once seldom or never discussed is now very much in the public arena. During the last decade, several legislative provisions have been introduced to protect children from sexual abuse. The most recent of these Acts has been the Criminal Law (Sexual Offences) Act 2006 and the subsequent Criminal Law (Sexual Offences) (Amendment) Act 2007. The aim of this paper is to examine whether this new ‘child abuse’, in attempting to increase the protection form abuse afforded to children by the criminal law, has criminalised consensual activity between young people, resulting in thousands of ordinary Irish teenagers being rendered potential sex offenders.

In May 2006, the Supreme Court delivered its decision in CC v Ireland,
 in which it found Section 1(1) of the Criminal Law Amendment Act 1935 inconsistent with the Constitution. That section, which covered the offence of unlawful carnal knowledge, formed an integral part of the legal regime in this jurisdiction for the protection of children from sexual abuse. The immediate effect of the decision was to reveal a large gap in that regime, which urgently needed to be filled. Acting under considerable pressure of time and with a real sense of urgency the Oireachtas enacted the Criminal Law (Sexual Offences) Act 2006. As the Chairman of the Committee on Child Protection commented, the Oireachtas passed this legislation in the knowledge that the pressure of the time might prevent an ideal solution from emerging.

Under Section 2 and 3 of the 2006 Act, it is an offence to engage in a sexual act with a person under the ages of 15 and 17 years respectively. A ‘sexual act’ is given a broad definition which includes intercourse, buggery, aggravated sexual assault and rape under S4 of the Criminal Law (Rape) (Amendment) Act 1990. There is no immunity from prosecution if the parties engaging in sexual acts are both below the statutory age. As such, a 17 year old boy who has intercourse, or sexual activity short of intercourse, i.e. oral sex or ‘heavy petting’ with his 16 year old girlfriend, runs the risk of being prosecuted under Section 2 of the 2006 and subsequently being subject to the notification requirements under the Criminal Law Sex Offenders Act 2001. The Ombudsman for Children has called for an amendment to the 2006 Act to state that no prosecution against a child under the age of 17 years for an offence under Section 2 and 3 of the 2006 Act shall be commenced save with the consent of the Director of Public Prosecutions. The Dublin Rae Crisis Centre has recommended that sexual activity between consenting peers be excluded form the Act. Yet, no amendment has been made. Throughout this paper I will argue that in trying to protect children, the State has adopted a paternalistic viewpoint, sacrificing young people’s autonomy and freedom sexual expression for their ‘own good’.    
� S. A. Moore, ‘Rights Based Restorative Practice Evaluation ToolKit’. (2008). Minneapolis: Center for Human Rights, University of Minnesota.





� See Moore, S. A . (2007). Restorative Justice. In R. B. Howe and K. Covell (eds.), A Question of Commitment: Children's Rights in Canada (Wilfred Laurier University: Waterloo , ON). pp. 179-208.





Also Moore, S. A . & Mitchell, R. C. (2007a). Rights Based Restorative Justice: Towards Critical Praxis with Young People in Conflict with the Law. In A. Ang, I. Delens-Ravier, M. Delplace, C. Herman, D. Reynaert, V. Staelens, R. Steel and M. Verheyde (Eds.), The UN Children's Rights Convention: theory meets practice. Proceedings of the International Interdisciplinary Conference on Children's Rights, 18- 19 May 2006, Ghent , Belgium (pp. 50-78). Mortsel , Belgium: Intersentia. pp. 549-563. Moore, S.A. & Mitchell, R.C. (2007b) "Herstelrecht volgens de mensenrechtenprincipes" (or "Rights-based Restorative Justice", Het Tijdschrift voor Jeugdrecht en Kinderrechten (or TJK - Flemish Journal for Youth and Children's Law) 5(4): 251-259. 





� SAVI Report 2002/2005


� [2006] IESC 33J
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