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Introduction
All those involved in the consultation process around the insertion of children’s rights into the Constitution are familiar with the many problems, concerns and challenges faced by children and young people in Ireland and those who work with and for them.  Despite this knowledge and experience, many people may not be entirely familiar with children’s rights or realise the importance of a rights-approach to constitutional change.  With this in mind, this briefing paper aims to highlight the issues that need to be considered in order to ensure that children’s rights are given maximum protection in the Constitution. It also explains what the minimum threshold of such protection should be to ensure full compliance with Ireland’s international obligations under the Convention on the Rights of the Child (CRC).

It is important not to underestimate the momentous challenge involved in inserting children’s rights into the Constitution. It is particularly important to remember that such change will not just affect Ireland’s children, today and tomorrow, but will set an example to be followed by countries world-wide. 

The Committee on the Rights of the Child

The Committee on the Rights of the Child has made it clear that incorporation of the Convention into domestic law, ie the insertion into domestic legislation of the Convention’s provisions and principles, is the best way to ensure children’s rights are protected.  It has also highlighted ‘enforcement’ as the key to implementation of children’s rights. This means putting in place an effective remedy to ensure that every child whose rights are violated has the opportunity to have them vindicated in an effective way, including through the legal process. In Ireland’s case, the Committee recommended in 1998 and again in 2006 that children’s rights be incorporated into the Constitution and in particular that the general principles, including the non-discrimination principle, the best interests principle and the child’s right to be heard, be expressly recognised in the Constitution.

The CRC: A set of Minimum Standards

The Convention on the Rights of the Child (CRC) is the most widely accepted instrument in international law. It has been adopted by 192 states – Ireland ratified it in 1992 – and although there is no court in which it can be enforced it is binding international law.  In many countries, and before international courts, the CRC is relied on as the definitive source of children’s rights and its provisions are frequently relied upon to explain the rights children have in many areas. The Convention’s wide acceptance and use confirms its legal standing and moral weight; this is derived from the enormous consensus that exists around children’s rights issues internationally. At the same time, the Convention represents a set of minimum standards only.  Many states should expect to guarantee higher levels of protection to their children including in areas where this has special significance, such as with respect to child protection.
The CRC: Content

Even though children’s rights are contained in many treaties, including the European Convention on Human Rights and the extensive case-law of the European Court of Human Rights, the CRC is the most detailed and comprehensive human rights instrument dealing with children. It contains 42 substantive provisions on a whole range of rights and issues relating to children. Its provisions are often divided into the three Ps of Provision, Protection and Participation.  Under Article 1, the CRC defines children as every human being below the age of 18 years.
Provision: this category includes rights relevant to the provision of children’s basic needs and includes the following rights:

· The right to a standard of living adequate to ensure the child’s development (article 27);
· The right to the highest attainable standard of health and health care (article 24);
· The right to education  (articles 28 and 29);
· The right to play, rest and leisure (Article 31).
Protection: this category includes rights relevant to the protection of children from all forms of harm and exploitation:

· The right to protection from all forms of harm, neglect and abuse (article 19) and the rights of victims of such abuse to treatment, counselling and support (article 39);
· The right to protection from drugs (article 33);
· The right to protection from economic exploitation and sexual exploitation (articles 32 and 34);
· The right of children without family care to special protection and the right to alternative care including adoption (articles 20 and 21);
· The right of particularly vulnerable children, including refugee children and children with disabilities, to have special protection (articles 22 and 23).
Participation: this category represents the rights children have to participate in decisions made about them and to contribute to society by expressing their views. They include:

· The child’s right to express his/her views and have them given due weight in accordance with the child’s age and understanding in all decisions made about them (article 12);
· The child’s right to be represented in legal proceedings (article 12 para 2);

· The child’s right to express his/her opinion using a variety of means of expression according to the child’s capacity (article 13);
· The child’s right to freedom of religion and freedom of association (article 14 and article 15) and the right to access appropriate information conducive to the child’s well-being (article 17);
· The right to privacy (Article 16).

The CRC: Guiding Principles

According to the Committee on the Rights of the Child, the Convention has four guiding principles which inform the implementation of all other children’s rights. They are as follows:

· Non-Discrimination: The right of every child to enjoy all the rights under the Convention without discrimination on any ground such as disability, ethnic origin, gender, parents’ status (Article 2)

· Best Interests: The right of every child to have his/her best interests considered as a primary consideration in all matters concerning him/her (Article 3);

· Life, Survival and Development: The right of every child to life, survival and development (Article 6);

· Right to be Heard: The right of every child to express their views and have them given due weight in all matters concerning him/her (Article 12).

The CRC: the Importance of the Family
The Convention is very clear about the importance of the family to children.  Its Preamble (the introductory section) recognises that children have the right to grow up in a safe, loving family environment. To ensure this happens, the Convention pledges support to the family and recognises the rights of parents to rear their children.  The following provisions are important in this context:

· Every child has the right to know and be cared for by his/her parents and requires that children must only be separated from their parents following judicial determination that this is in the best interests of the child (Articles 8 and 9);

· Children who are deprived of their family environment have the right to special support from the state and alternative care (Article 20)

· Parents have the right to the support of the state in their child-rearing duties (Article 18).

· The principle of evolving capacity means that parents of young children exercise their rights on their behalf but then pass this responsibility gradually onto children as their capacity allows. This provision also entitles parents to guide children in the exercise of their rights (Article 5).

Minimum Standards

As a minimum, therefore, reform of the Constitution should include the insertion of the following provisions into the Constitution in some form:

· The principle of non-discrimination: this should ensure that no discrimination between children is tolerated except where based on reasonable and objective grounds;
· The best interests principle: this should ensure that the best interests are primary or the higher standard of paramount in all matters concerning them: the advantage of the former is that it may apply to a wide variety of circumstances affecting children (such as planning decisions, budgetary matters, all policy relating to children) whereas requiring that the best interests of the child are ‘paramount’ is probably limited to a narrower set of circumstances (such as matters directly affecting children individually in education and family law). Consistency with existing domestic law arguably requires that ‘paramountcy’ be the standard chosen.
· The child’s right to be heard: this represents that children have a right to participate in decisions made about them and to have their views given due weight in accordance with their age and maturity. 
· The right to life, survival and development: this encapsulates the child’s right to enjoy adequate services and support designed to ensure his/her development and growth.
Maximum Standards

Beyond these minimum standards, consideration should also be given to recognition of the following rights into the Constitution:

· The child’s right to be protected from violence, abuse and neglect;

· The right of children to contact with both parents except where it is contrary to their best interests;

· The right of the child to live in the care of their family;

· The right of vulnerable children (children with disabilities, refugee children, children deprived of a family environment, children in conflict with the law ) to special protection;
· The right of children to be detained only as a measure of last resort.

· The right of the child to play.
Giving express consideration to these rights will go some way towards ensuring the maximum protection for children in the Constitution.
Importance of Rights Language

With any constitutional amendment, consideration must be given to preserving the integrity of existing provisions and using language sympathetic to existing constitutional provisions. The Constitution contains several provisions which recognise in explicit terms the rights of individuals and groups.  For example, in Article 40.3 provides that the State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen Article 41 recognises the rights of the family and in other provisions, the due process rights of the accused are recognised. Rights are important because they signal the entitlement of the rights-bearer to have action taken to vindicate their rights.  

It is vital therefore that any provisions inserted to ensure greater protection for children use the language of children’s rights, ie recognise in explicit terms the rights to which children are entitled.  Unless this approach is taken, there is a serious risk that children’s interests will remain inferior and of secondary importance to those persons whose rights are recognised.  Instead, a rights-approach will merely ensure that children are on a par with adults in this respect.
Children’s rights represent the claim that children are entitled to have their needs met. Without a rights-based approach to constitutional change, the framework will not exist to allow the failure to protect children’s rights to be challenged in the courts and elsewhere.
The Best Interests Principle

Welfare of Best Interests?

Irish law contains few if any references to the ‘best interests principle’ continuing to use the older concept of ‘welfare’ in both constitutional and statute law.  The attachment to and familiarity with the ‘welfare principle’, in the legal as well as the emotional sense, is a clear argument in favour of retaining ‘welfare’ language in any constitutional amendment.  Moreover, the vague and general nature of the ‘best interests principle’ which is believed to mean all things to all people has been criticised, although not to the extent that its abolition or replacement has been recommended with any seriousness.

In relation to what wording should be used in any proposed constitutional amendment, reference to the Convention on the Rights of the Child and to the approaches used in many other jurisdictions including the United Kingdom, Australia, Canada and South Africa presents strong encouragement to use the language of the best interests principle.  In addition to the fact that the CRC represents a set of widely accepted norms and language, it can be submitted that the adoption of the best interests principle is both prudent and required by Ireland’s commitment to the CRC. In particular, Article 3 of the CRC (and Article 21 referring to adoption) recognises the importance of the ‘best interests’ of the child. This is widely-accepted language for what is best for children and in international law and the law of other jurisdictions it has long-since replaced the concept of ‘welfare’. Contrary to ‘welfare’, which is considered a paternalistic concept representing that adults know what is best for children, the ‘best interests’ principle is a modern concept which represents a more holistic view of what is best for children and incorporates the child’s own views in this process. Reference to the child’s ‘welfare’ in any constitutional amendment, while consistent with existing laws, will mean that the Constitution continues to be out-of-step with the Convention and with the language used in modern legal and social contexts. For all these reasons, the ‘best interests’ principle is to be strongly preferred to ‘welfare’.
Primary or Paramount?

Article 3 of the CRC requires that the best interests of the child be a primary consideration in all matters affecting the child.  This is considered to be a lower standard than that set out in domestic family law, which requires that the best interests or welfare of the child are the first and paramount consideration. For this reason, and to ensure the highest level of attention is paid to the best interests of the child in any conflict with the rights of others paramountcy should be considered.  Indeed, Article 21 of the CRC requires that the best interests of the child are ‘paramount’ in the adoption process setting precedent for this version of the standard.

The alternative view – to enshrine the best interests principle as ‘a primary’ or ‘the primary’ consideration - is what Article 3 requires. This is in line with the wide application of the provision which applies not only to family law disputes but also to the whole range of areas (such as planning law, social policy) in which decisions are made which concern children.
It may also be worth considering replacing the welfare or best interests principle with a rights-based approach. Some argue that a rights-based approach is a more predictable form of legal reasoning; the analysis simply comprises whether the right has been infringed and if so, whether that is justified.  This contrasts dramatically with an analysis as to whether a course of action, or which course of action best reflects what is in the best interests of the child.  On this basis, consideration should be given to an exclusively rights-based approach for this reason alone. 
At the same time, the value of the best interests principle as constitutional guidance for the interpretation of all decisions concerning children means that it should not be easily disgarded. Compliance with the CRC may also require its representation in the Constitution in some form.
Current Constitutional Provision and Proposals for Change
It is well-established that children’s rights are not given express protection in the Constitution. In many respects, this means that the challenge of inserting children’s rights into the Constitution is straightforward and should simply involve inserting particular provisions into the Constitution at relevant points. In two places, however, change to existing provisions will have to be made; they are the constitutional definition of the family given special protection by Article 41 and the alternative care provision in Article 42.5.
The relevant provisions of the Constitution are those set out in the provisions known collectively as the Bill of Rights (Articles 40-44): The following section highlights some of the provisions which require amendment and proposes the type of change that might be considered in line with the above conclusions. 
Article 40

Article 40 would appear to be the obvious place for the insertion of children’s rights into the Constitution.  This provision already contains several rights including the right in Article 40.1 that ‘all citizens shall, as human persons, be held equal before the law’; Article 40.3.1, which recognises that ‘The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen’  and Article 40.3.2, which recognizes that the State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen’. The rights of the unborn are recognised in similar terms in Article 40.3.2.

One possible option therefore is to insert a general children’s rights provision at the end of the existing Article 40. This could provide as follows:

Article 40.3.6


The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the rights of the child.

This would leave the identification of what specific child’s rights children enjoy to the courts and would not guarantee any particular content for children’s rights as that would fall to be determined on a case-by-case basis. For greater certainty, it may be advisable to prefer more detailed, express provision.  An example of such wording is as follows:

Article 40.3.6


The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the rights of the child including the following rights:

i. The right to enjoy all rights without discrimination;

ii. The right to have his/her best interests considered the paramount consideration in all decisions concerning the child;

iii. The right to express his/her views and have them given due weight in accordance with the child’s age and maturity;

iv. The right to be protected from violence, abuse and neglect;

v. The right to grow up in the care of his/her family and to have regular contact with both parents unless that is determined by a court to be contrary to the child’s best interests;
vi. The right to play;

vii. The right to be detained only as a measure of last resort.
Article 41

In addition to amending Article 40, it is submitted that providing full protection to the rights of all children will also require some amendment to Article 41 which gives special protection to the family, interpreted by the Supreme Court as the family based on marriage.

The relevant part of Article 41 provides as follows:

1.  
1° The State recognises the Family as the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law. 

2° The State, therefore, guarantees to protect the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State. 
It is proposed that this section be amended to provide as follows:

3° Nothing in this provision shall prevent all children from enjoying their rights equally.
This will allow the state to continue to prioritise the family as the fundamental unit of society but will ensure that this is done without prejudice to the rights of all children to equal treatment regardless of the marital status of their parents.
Article 42

The principal part of Article 42 provides for the right to education.  The part which has proven to be problematic is Article 42.5 which provides as follows:
5.  
In exceptional cases, where the parents for physical or moral reasons fail in their duty towards their children, the State as guardian of the common good, by appropriate means shall endeavour to supply the place of the parents, but always with due regard for the natural and imprescriptible rights of the child. 

It is well established that this presents a very high threshold for the removal of children from their family and has frustrated attempts to provide for children in a way that best protects their rights. It has secured priority for parents’ rights to the detriment of the rights and interests of children. 

One option is to amend this provision as follows:

5.
In exceptional cases, where the child’s interests and rights cannot otherwise be protected, the State as guardian of the common good by appropriate means shall endeavour to supply the place of the parents, but always with due regard for the natural and imprescriptive rights of the child.

Conclusion
This briefing paper is designed to provide an introduction to children’s rights and the Convention on the Rights of the Child to those seeking to inform the process of constitutional change. It is an enormous challenge to get this process right and it is not one that should be rushed.
This paper highlights the importance of ensuring that the Constitution takes a rights-based approach to children’s issues and suggests that a failure to represent children’s rights in strong, unequivocal terms may result in the amendment having a little or no effect on children’s lives.  The proposed amendments are designed to be illustrative of the kind of change required to rebalance the Constitution and, according to An Taoiseach, to put children at the heart of the Constitution.  There may be other ways to secure this level of protection for children’s rights in the Constitution. It is suggested, however that the protection of the rights of current and future children and compliance with the Convention on the Rights of the Child, to which Ireland is a party, requires that this change be extensive rather than limited in nature.
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