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1.
The question of the breaking off of negotiations shows very classic legal aspects that one can find among lots of writers. The financial crisis that stroke the world starting summer 2007 gave again a real topicality to it, and more especially in the field of merger and acquisition. Lots of ongoing negotiations have been brutally stopped because of the deteriorated financial context, either that buyers were not anymore able to finance the operation, or that the necessary industrial redeployments led to totally rethink group’s strategies. For what France is concerned, the increase of litigation concerning these breaking offs has been spectacular. However, the crisis cannot explain the phenomenon by itself. Experience shows that, in more favorable times, investment funds in the position of seller do not hesitate to interrupt the negotiation if they consider that there is a chance for them to sell later at a better price
. Besides, a considerable increase of the cost of pre-contractual studies has been revealed, in the same time as the temptation to put it on the charge of the party responsible for the breaking off
. It is probable that this phenomenon also exists in other industrialized countries. These breaking offs are naturally not without any legal consequences.

2.
Now, on this level, the issue of the breaking off of negotiations in the context of M&A operations presents certain specificities compared to common legal principles that usually frame the breakdown. M&A’s operations are not made in one day: relevant operations involve lengthy procedures meant to give the buyer a better knowledge of the company. It is an observation that is exterior to the parties will, but that has an unavoidable consequence on the assessment of the final prejudice: this period of time is indeed very often at the origin of the compensation claim because it created for the victim the illusion that the operation will be carried out, the only doubt being on the final conditions. Notably, the irreducible time that takes the audit of the company is cumulating with the period of pure negotiations. 

3.
There is a huge diversity of harms that can potentially be caused: it goes from purely material damages, lost investments and expenses, to more subtle ones, such as image or reputation damages. The entity concerned is most often a firm, which means a production unit. The sudden withdraw of the one that appeared as the only possible buyer may cause the stoppage of the activity on a more or less short term. The stakes are usually substantial, and often go beyond the direct actors to affect a whole industrial sector and with it the stability of dozens or even hundreds of jobs.

4.
With fewer consequences, the withdrawal of a potential buyer may have a negative influence on the value of the shares of a public company. Therefore, the breaking off obviously causes a damage to three types of actors: 

· to the potential seller of the shares

· to the company controlled by this seller

· to the minority shareholders of the company that should have been took over

It is a specificity of the breaking off of negotiations in M&A’s operations that the sphere of victims is expanding beyond the seller
. 

5.
Besides, parties rarely have a total mastery of the situation. Employees, creditors, the State government itself may tempt to weight on negotiations to incite parties to make them fail. Circumstances beyond control excluded, there is no doubt that stakeholders behavior is not without any influence on the decision to break off negotiations that are already lasting for a certain period of time. 

Likewise, the financial perspectives of the company that is not entirely imputable to the potential seller, especially if he is not an executive, may have a huge impact on the decision to sell or not. Case law reveals situations in which the financial position of the sold company has deteriorated all along the negotiation period and provoke the decision by the potential buyer to break them off
. The company may be declared in official receivership during the negotiations without any party having any possible influence on this event
. 

6.
Therefore, comparing responses that the different legal systems are giving to this issue is particularly interesting, especially because of the multiplication of cross-border deals. When such operations occur, negotiators of different cultures are called into action, with the consequence that common practices…are not common anymore! Indeed, it is never useless to know about the solutions adopted by other systems. Beyond this trite consideration, comparative law is very relevant regarding the negotiation of a contract. A company that starts negotiating an important contract with a potential business partner does not feel bound. A letter of intent may be signed by the potential contractual partners, but often reveals “non-binding”, which can lead the parties to believe that they are not yet concerned by provisions of the law. However, let’s point out that a too strict legal formalization of the negotiation, for instance through the presentation of clauses framing tightly the negotiation and its possible breaking off, may result in the failure of the negotiation. As a matter of fact, frightening the other party by having her believe that it is already bound by a contract may reveal extremely barrenness, even though the first intention was to secure de negotiation process. Here, the legal adviser, either internal or external to the company, must have a particular sensibility. 
7.
Nonetheless, the will not to enter into the contract as long as the negotiation process is in course may be a source of danger. There is no contract yet because consents have not been exchanged. All right then, but is it always the case? Isn’t there a risk that the other party starts complaining through unforeseen claims based on the law she is submitted to? If the legal system that applies to one of the parties provides that one should not be considered as bound as long as no written document is signed, isn’t it possible that according to the legal system to which the other party is submitted, the contract is formed when negotiations lasted for a determinate period of time? 
8.
Of course, not having concluded a contract and though not having conventionally determined the applicable law to the parties is very dangerous. Therefore, wisdom would consist in the initial setting of the applicable law through agreements framing the negotiations. Here, the question that arises is to know which law will be the most efficient to deal with the consequences of a breaking off. Are the parties willing to be able to freely break off the negotiations? Or, in the opposite, do they want to organize more strictly those consequences? As pointed out by Professor Jean-Flavien LALIVE
: “given the fact that the notion of pre-contractual liability does not exist in common law, some American companies have been very surprised to see damages claims petitioned against them and their liability involved because the law that had already been chosen – or could be determined through obvious clues – were establishing the principle of this liability, which they ignored”. 

9.
The chosen law has a very strong influence, as it rules : 

Whether the parties are under a duty to negotiate in good faith and what is the effect of breaking off of negotiations.

  -Whether there are liabilities for negotiating in bad faith.

  -What remedies are available to the victim of a breaking-off of negotiations ? 

  -Is there any obligation to continue to negotiate until there is proper reason to withdraw? 

  -Whether a bare agreement to negotiate has legal content
 or can be totally deprived of legal effects. As a consequence, it is important to choose a law from which an optimum is awaited, concerning the duties of the parties to the negotiation, and concerning the setting of the consequences of a tortious breaking off of negotiations. 

10.
Those are the two points that will be researched in this paper. We’ll research what are the answers that some of the mostly used contract laws provide in these matters: what are the duties of the negotiating parties (I), and then what are the consequences when such duties are breached (II).

I – Duties of the parties to the negotiation

11.
One can notice that in most legal systems, parties are required to respect several obligations during the time of the negotiation. These duties find their origin in fairly different sources (A). Besides, these duties have different perimeters because, behind them are hiding more or less extended obligations (B). 

A – Sources of the duties 
12.
Sometimes, the legislator can formulate obligations that are weighting on the parties to a negotiation (1°). More often, this formulation is made by the judge (2°). However, the parties may also frame their negotiation themselves by establishing an appropriate agreement (3°). 

1° - The setting by the legislator of specific duties:
13.
Such obligations can be found in the German BGB (a), as much as in the Italian civil Code (b). They are annunciated in French law (c) and can also be found in provisions with an international scope (d). 

a. Provisions of the BGB

14.
In 2002, the German legislator has codified the idea of Culpa in contrahendo in the § 311 II of the BGB. The doctrine of culpa in contrahendo is based on a prominent article by Jhering, published in 1861 and entitled “Culpa in contrahendo, oder Schadensersatz bei nichtigen oder nicht zur Perfektion gelangten Verträgen”
. This doctrine is founded on the ancient Roman law of obligation and postulates that in pre-contractual negotiations future parties must employ the ‘necessary diligentia’. A party, who, through blameworthy conduct, causes the contract to be invalid or prevents a contract from being formed, should be liable for damages suffered by the innocent party who relied on the validity of the prospective contract
. From the point of view of Jhering, the German common law, known as Gemeines Recht, was seriously defective in not paying sufficient attention to the needs of commerce
. To give an example: The buyer who unintentionally ordered 100 pounds instead of the intended ten was not liable to reimburse the seller for the costs of transporting the merchandise rejected
. These and similar circumstances convinced Jhering to raise the issue whether the blameworthy party should not be held liable to the innocent party who had suffered damages to relying on the validity contract
. Giving an affirmative answer, Jhering suggested that the law has to provide the restoration of the status quo by giving the damaged party his ‘negative interest’ or reliance damages (Vertrauensschaden, negatives Interesse). In contrast, the injured party will not be able to recover the value of the promised performance, namely the expectation interest (Erfüllungsinteresse, positives Interesse)
.

15.
The German civil code (Bürgerliches Gesetzbuch) was enacted in 1896 and came into force on January 1, 1900
. Correspondingly, the doctrine of culpa in contrahendo was known during the formation of the BGB. Nevertheless, the civil code did not adopt the general theory of culpa in contrahendo
. Indeed, the German legislature established this doctrine in different articles within the BGB such as articles 122
, 179 BGB (old and new version), 307, 309 BGB (old version) in favour of the party that is injured due to the nullity of the contract.  Additionally, German courts had established the doctrine of culpa in contrahendo in terms of a legal institution. According to the German jurisdiction, in particular the Supreme Court of the German Reich (Reichsgericht) and the Federal Court of Justice (Bundesgerichtshof), each pre-contractual relationship between the parties engenders a mutual trust between the parties similar to that arising from a contract, so that the parties are obligated to observe customary standards of care
. The application area of the culpa in contrahendo covered amongst others the following situation:  In case of loss that one party suffered during the contract negotiations, in case of an inopportune rupture of the contract negotiations by one of the parties, in case of the nullity of the contract (or a contract that disadvantages one of the parties) due to a culpable behaviour by one of the parties
.

16.
Given that German tort law has not adopted a general tort liability for injury, cases have been viewed as contractual or quasi-contractual even in those instances where negotiations did not result in a contract
. 
17.
The German Law dated November 26, 2001 – the so-called modernization of contract Law (Gesetz zur Modernisierung des Schuldrechts) – came into force on January 1, 2002. The law was finally adopted after long discussions that began in summer 2000
. The original purpose of the draft law was to transfer three European Directives into German Law before January 1, 2002 (regarding to the sale of consumer goods, times of payment and e-commerce). Therefore, the legislator favoured a simultaneous implementation of a wider reform of contract law instead of a simple modification of the BGB in order to integrate these directives into German Law
. This modernization has formed new concepts in contract law, extremely modified the legal rules governing sales contracts and limitation periods and has codified various different laws within the BGB
. Inter alia, the new law codified jurisprudential solutions such as the “culpa in contrahendo”
.  According to Articles 311 II and 241 II BGB, mutual duties concerning loyalty or good contractual faith arise upon the commencement of contract negotiations
. Contrary to the French law, the responsibility according to Articles 311 II and 241 II BGB presents a contractual basis
.

18.
At present, the Culpa in contrahendo is governed by articles 311 II
, 241 II
 and 280 I
 BGB. According to German law, contractual obligations engender responsibilities pursuant article 241 II BGB.  Correspondingly, the German law diverges between duties of care pursuant to article 241 II BGB (nicht leistungsbezogene Nebenpflichten) and main duties pursuant to article 241 I BGB (leistungsbezogene Hauptpflicht) that exist side by side
. According to articles 241 II BGB, the parties have to to take account of the rights, legal interests and other interests of the other party even in pre-contractual situation that are listed in article 311 II BGB. The non-fulfillment of these duties of care (nichtleistungsbezogene Nebenpflicht) in pre-contractual situation gives grounds for a liability according to article 280 I BGB
.

19.
The type of damages recoverable under articles 311 II, 241 II and 280 I BGB  do not include ‘positive interest damages’, but only ’negative contractual interests’ or reliance damages such as useless expenses
.

b. Provisions of the Italian civil Code
20.
Italian legal system
 adopts a different approach than other Latin systems since article 1337 of the 1942’s civil Code provides that “parties, during the negotiations of the contract, must act in good faith”. 

Moreover, article 2 of the Italian Constitution imposes to every party entered in an obligation relationship the duty to act in such way to preserve mutual interests
. 

21.
c.   The French projects
They are now the draft-projects

	2005 Catala’s Contract law reform project. 

      This text, which has been partly reused by further projects, would create, inside of the civil Code, a section dedicated to the formation of the contract, and where one could find three articles dealing with the negotiations: 

Article 1104 The initiative, the progress and the breaking off of negotiations are free, but have to comply with good faith requirements. 

The failure of a negotiation can only be a source of liability if it is imputable to one party’s fault or bad faith. 

Article 1104-1 Parties have the possibility, trough an agreement in principle, to bind themselves to subsequently negotiate a contract for which the elements are still to determine, and to work in good faith toward their determination. 

Article 1104-2 The rules governing the agreements aimed to set the progress or the breaking off of negotiations is subject to the provisions of the subtitle hereby. 

      One of the subsequent projects, emanating from the Government and spread during year 2008, used these provisions while slightly modifying them. 

            2008 Ministry of Justice pilot study 

Section 1: The negotiation

Article 20

The initiative, the progress and the breaking off of pre-contractual negotiations are free. 

The tortious running or breaking off of these negotiations requires, from its author, a compensation on the basis of liability in tort. The misdemeanor is notably constituted when one of the parties started or carried on negotiations without the intention to reach an agreement. 

The damages allowed should not aim at compensating the loss of the profits expected from the unconcluded contract. 

Article 21

Independently from any breaking off, the one that uses, without authorization, confidential information obtained during negotiations commits his liability in tort. 

Article 22 

The agreement in principle by which the parties are bound to subsequently negotiate a contract for which the elements are still to determine is subject to the provisions of the subtitle hereby. 




d. Texts with international scope

22.
Beyond the particular case that constitutes the law of every state, it is necessary to mention sources with international scope. We will successively consider Unidroit and European contract law principles. 
23.
First, UNIDROIT principle (2004 version). 

Article 2.1.15 tackles the question of bad faith in negotiations. As for article 2.16, it tackles the issue of confidentiality duty. 

Article 2.1.15 – Negotiation in bad faith
(1) A party is free to negotiate and is not liable for failure to reach an agreement.

 (2) However, a party who negotiates or breaks off negotiations in bad faith is liable for the loss caused to the other party. 

 (3) It is bad faith, in particular, for a party to enter into or continue negotiations when intending not to reach an agreement with the other party. 

24.
Then, the European contract law principles. 

Article 2.301 (ex. art. 5.301) – (1998 version) – Negotiations Contrary to Good Faith

(1) A party is free to negotiate and is not liable for failure to reach an agreement. 

(2) However, a party who has negotiated or broken off negotiations contrarely to good faith and fair dealings is liable for the loss caused to the other party. 

(3) It is contrary to good faith and fair dealing, in particular, for a party to enter into or continue negotiations with no real intention of reaching an agreement with the other party. 

2° - The setting of the duties by the judge: 

25.
Today, in the French legal system, the step of negotiations is not framed by specific contract law provisions. Given that French contract law is based on the principle of freedom of the parties to bind themselves or not, it is always possible to decide not to continue with just stared or far carried negotiations. It is an exception, that case law recognizes, and on the bases of liability in tort (contractual liability being excluded), duties weighting on the party that blameworthy broke the negotiations off. 

Finally, it must be recalled that the contract law reform projects are expressing the wish that the French legislator supervises more this negotiation period (see above). 
26.
Such specific legal duties
 neither exist in the Belgian legal system. 

Nevertheless, principles have been developed around article 1134 and 1382 of the Belgian civil Code. The freedom of breaking off the negotiations is tempered by a duty of good faith that governs the execution of the contract as much as its formation. “From the principle of good faith that arises from article 1134 pas. 3 of the civil Code, objective behavior rules can be deducted. Thus, parties are bound by a general obligation of integrity, loyalty, and collaboration in the conduct of negotiations”
. 

27.
Swiss case law is keeping with the same perspective. It considers that the use of the power to break off may result in a contractual liability in certain circumstances. However, it is an exception to the principle of free breaking off of negotiations
, the Swiss Federal Court reminding that “each party has the right to break the negotiations off without having to give any reasons for it”
. 
28.
Now, if we leave continental legal systems for common law countries, the doctrine frequently recalls that these systems are ignoring the notion of tortious breaking off of negotiation. And, indeed it seems that there is no equivalent to the blameworthy breaking off of negotiation in the English legal system. One can notice that there is no general rule in common law requiring the parties to negotiate in good faith 
 (although the parties are always free to bind themselves to act in such a way, by a letter of intent or a memorandum of understanding, and commonly do so when negotiating an M&A agreement). A party can decide to break off the discussions, even though they have been carried pretty far and without having to explain her reasons
. Generally judges never use good faith in that field
.
« As a general rule, a party to pre-contractual negotiations may break them off without liability at any time and for any reason – a change of heart, a change of circumstances, a better deal – or for no reason at all. The only cost of doing so is the cost of that party’s own investment in the negotiations in terms of time, effort, and expense”
.

Lord ACKNER adds: “How can a court be expected to decide whether, subjectively, a proper reason existed for the termination of negotiations? The answer suggested depends upon whether the negotiations have been determined “in good faith. However, the concept of a duty to carry on negotiations in good faith is inherently repugnant to the adversarial position of the parties when involved in negotiations. Each party to the negotiation is entitled to pursue his (or her) own interest, so long as he avoids making misrepresentations”
.  

However, the magistrate goes even further: “the concept of a duty to carry negotiations in good faith is inherently repugnant to the adversarial position of the parties when involved in negotiations”.

The underlying philosophy is easy to perceive, as the author is pointing it out
: “the common law principle of freedom of negotiation reflects a concern that negotiating parties will be hesitant to enter into negotiations if they fear pre-contractual liability. Thus, if the parties do not match offer and acceptance, the common law permits the negotiations to lapse without imposing liability based on a moral obligation of good faith dealing. In the case of pre-contractual negotiations, the common law has chosen the predictability of the legal outcome over equitable justice or potentially vague concepts of fairness”.

29.
As for English Law, it appears that the American judge occasionally relies on the parties’ preliminary agreement (letter of intent) to recognize the obligation to negotiate in good faith. Consequently, signing this agreement at the beginning of negotiations presents more than a simple symbolic importance.

As for the rest, apart from a special agreement to negotiate in good faith, each party may break off the negotiations at any given moment without any good reason. However, there are some necessary corrections formed by American judges.
Thus, in the famous case law FELDMAN V. ALLEGHENY INTERNATIONAL, the court held: “Good faith is no guide. In a business transaction both sides presumably try to get the best of the deal. That is the essence of bargaining in the free market … So one cannot characterize self interest as bad faith. No particular demand in the negotiations could be termed dishonest, even if it seemed outrageous to the other party. The proper recourse is to walk away from the bargaining table, not to sue for bad faith negotiations”
.
3° - The contractual stipulation of duties

30.
In many cases, parties will sign a letter of intent that causes special and mutable duties: secrecy, exclusivity or not, increased obligation of loyalty, clause of “best efforts”, “clause of best endeavours”, etc ... This letter of intent may engender various expectations. Thus, a Swiss author demonstrates clearly the consequences provoked by these expectations in Suisse law: “It is crucial in this context to judge the rupture of contractual negotiations by the expectations created by the letter of intent. For instance, when the pre-contractual document assigns a list of issues on which the mutual consent can be assumed, returning to any partial agreement generally engenders a culpa in contrahendo situation.  Because, there is a venire contra factum proprium situation that justifies compensation, unless the author of the rupture achieves to handle the rupture plausible and relies on reasons for which he cannot be reproached (analysis of the feasibility is evaluated as unfavourably, inability to find a mutable contentment concerning an essential point, etc.) “
 
31.
In English and American law, these letters of intent are essential, because without it, only few opportunities could be envisaged in favour of litigants.

32.
Sometimes, the letter of intent contains a break-up clause. These clauses including a payment of a reverse break-up fee are likely to be challenged as soon as they undermine the freedom to withdraw from negotiations at any time. In English law, for example, these break-up fees must correspond to a reasonable estimation of the real costs incurred by the injured party. In addition, damages should be liquidated damages. Beyond liquidated damages, judges could reclassify payments as penalties, which are not allowed under English law
. 

33.
Obviously, the preliminary agreement cannot oblige the culmination of the operation and also cannot provoke the liability of the party that breaks off the negotiations.  Indeed, of course, some of the possible consequences of these multiple clauses which reinforce or generate the negotiators’ duties are that parties will examine their reasons for breaking off the negotiations more severely
.

B - The scope of the duties
34.
The scope of the duties is partly related to the nature of the liability. Indeed, depending on the country, the liability may have a tortious (1°) or contractual nature (2°). In addition, the liability also may have an autonomous regime that is neither tourtious, nor contractual (3°).  Finally, some legal systems are using a very controversial basis (4°). But truthfully, this repartition is not only geographical: Within the same legal system coexist liabilities of different natures. 


1° - The duties deriving from Tort Law: main hypothesis of tortious breaking off
35.
In French law, the parties are obliged to negotiate in good faith. Indeed, there are two different situations of blameworthy conduct committed by the parties that are well documented by case law. Initially, the brutal rupture of negotiations, committed without prior notice and justification, presents a blameworthy conduct that is recognized by courts… unless the respective party relies on a serious justification or a real disagreement
. Thus, for instance a French court of appeal had to reach a decision in a case in which the financial situation of a company had deteriorated during all the time of the negotiations to such a point that “a perspective of recovery was absolutely illusory”
. In another case, the Supreme Court considered that nothing could be held against the author of the rupture because “the result of the project was tightly bound to the overall economic situation of the time”, and this one was of course particularly bad at this fair moment
. The breaking off of negotiations is also legitimate when there is a deep disagreement between the parties that blocks the entire situation
.
36.
In contrast, the undue prolongation of the pre-contractual negotiations, namely the absence of the rupture of contractual negotiations in the knowledge that the contract will not at all be concluded, presents also a blameworthy conduct. If negotiations are conducted without the intention of concluding the contract, the first case applies: the blameworthy party negotiates and generates the other parties’ expectation concerning the conclusion of the contract; however, this expectation has no reality.  
In other terms, French case law that mainly uses to refer to the criterion of the brutality of the breaking off has now established the reference to the broken trust and the lack of intention to conclude the contract. “When a party maintains the other one in the expectation, she is letting her believe that she is actually trying to run the negotiation with the goal to reach an agreement. If it is not the case, she is violating the other one’s trust” 
.
Additionally, the negotiations can be conduct with fraudulent intention:  For instance, to find out about confidential information obtained during the negotiations, to prevent the other party from negotiating with a competitor, etc. Under this hypothesis, parties’ conduct may be considered as blameworthy which distracts the freedom of contract from its esprit. 

37.
On the contrary, engaging a party that is already engaged in negotiations with a third party does generally not present a blameworthy conduct, unless the negotiations are conducted with the intention to harm the other party or the violation is committed with a full knowledge of an exclusivity stipulation. In this context, the term “tortious interference” that is well known in American law is often used. 


It is important to realize, however, that the blameworthy conduct may be committed without the parties’ agreement to essential elements of the future contract.  Because, this agreement is a fundamental condition for the conclusion of a contract but not for a blameworthy conduct that could be punished
.

38.
The different cases of unjust breaking off of negotiations developed by the Belgian case law and described as “culpa in contrahendo” are fairly similar to those of the French case law. Indeed, the Belgian jurisdiction developed the following cases:


- Engagement and pursuit of negotiations without the serious intention to conclude the contract but, for example, in order to eliminate competitors.


- “The unilateral, brutal and unjustified breaking off of advanced negotiations”
.


-  “The breaking off that causes a serious harm at the expense of the other party that is disproportionate to the advantages withdrawn by the author of the rupture”
.  

2° - The scope of duties set by the contract: a possible liability beyond the contract? 

39.
As noted above, in legal systems that adopted common law, the letter of intent and other similar documents provokes only marginal consequences. 
English law, as mentioned above, is not in favour of the idea of moral duties that reduces the parties’ freedom of contract. Are there possible legal actions to protect legitimate expectations? There are only few successful outcomes of these actions
. 

However, even if the contractual basis is the only one that seems to be efficient in English law, extra-contractual liability of the author of the breaking off may also be envisaged beyond the signed letter of intent. Thus, “fraudulent statements” generated by one of the parties or situations where one of the parties negotiates with the only intention to obtain from the other party some confidential information may be imagined
.

As a matter of fact, in English Law, the inexistence of a good faith principle can be corrected through multiple other legal mechanisms
. As Lord BINGHAM is underlining it
, « English law has, characteristically, committed itself to no such overriding principle but has developed piecemeal solutions in response to demonstrated problems of unfairness ».
40.
American law recognise the duty to negotiate in good faith, if the agreements of the parties provide such an obligation, or if the bad faith constitutes a criminal offence.

However, American judges may think about correctives. Therefore, a party could refer to the “promissory estoppel” doctrine
 in order to obtain the execution of promise made during the negotiation, even if there is no “consideration “as strictly defined
.
41.
Nevertheless, the contractual liability may be found in some legal systems such as the French legal one in which the basis of compensation is essentially tortious, provided that the agreements have been signed in order to frame the negotiation. These agreements of negotiation generate contractual duties whose ignorance could be sanctioned
. 


3° - The scope of duties deriving from a sui generis source: the culpa in contrahendo principle 

42.
As mentioned before, the German law recognises a very special liability that emerges from the culpa in contrahendo doctrine.  In detail, this liability is very special, because it is neither contractual nor tortious
.

43.
In the absence of additional agreements
, articles 311 II, 241 II, 280 I BGB are applicable in the context of business sale transactions, so that the injured party is entitled to assert  its reliance damages under specific conditions. In this context, the mutual trust between the parties that engenders mutual duties according to § 241 II BGB is documented in the letter of intent at the latest
. Initially, pre-contractually liability may arise where a seller violates its information requirements or confidentiality obligation
. According to the German jurisdiction, the pre-contractual liability may also be asserted as a basis for claims where the transaction is terminated abruptly on the condition that (i) the injured party relies on the conclusion of the contract legitimately as well as (ii) the injuring party terminates the pre-contractual negotiations without good reason (ohne triftigen Grund). However, according to the principle of freedom of contract (Vertragsfreiheit), the German jurisdiction does not make great demands on this good reason
. In detail, at the beginning of the pre-contractual negotiation, the freedom of contract (Vertragsfreiheit) and personal autonomy (Privatautonomie) overweight the parties’ reliance whereas the parties’ reliance becomes more and more important with progressing of the negotiations
. To give some examples of the German jurisdiction for blameworthy conduct in business sale transaction pursuant to articles 311 II, 241 II, 280 I BGB: The injuring party only simulates its intent to close the contract without intending the transmission in reality; one party fails to inform the other party about the fact that it does not intend to close the contract anymore
. 
44.
In accordance with the general principles, obtaining persuasive evidence will be the claimant’s primary issue. Given that it will be very difficult for the claimant to prove that no other reason existed to break off the contractual negotiations, some German courts impose lower requirements on the burden of proof applying article 138 II German code of civil procedure (Zivilprozessordnung, ZPO)
. 

45.
In Swiss law, the same idea of culpa in contrahendo seems to be applied. However, the Swiss case law appears to be sensitive to the idea of legitimate expectations. Generally, a party breaches its duty of care because, breaking off the negotiations, she adopts an attitude which is in contradiction with the legitimate expectations that she induced to her contractual partner. On this basis, a certain liability may be initiated. This liability, based on the confidence, differs from contractual liability. It could apply whether the injuring party leads the other party to expectations about the prospect conclusion of the contract
.

46.
Obviously, the commentary to the of the UNIDROIT principles concerning the article 2.1.15 follows the logic previously developed:
“3. Liability in case of a breaking off of negotiations in bad faith.

The right to break off negotiations is submitted to the principle of good faith. Where an offer is made, the offeror is entitled to retire its offer only under the conditions set out in Article 2.1.15. But before this time, or during the negotiations without verifiable process of offer and acceptance, a party has no right to break off the negotiations abruptly and without justification any more. If such a point of no return is reached, depending on the specific circumstances of the case, the other party has fair reasons to rely on the successful outcome of negotiations and on all agreements that the parties already reached concerning the future contract. 

4° - The scope of duties defined by uncertain bases
47.
The Italian civil Code imposes a duty of good faith during negotiations (Art. 1337). The fact that this obligation had been enshrined in the law has been much discussed. The Italian Supreme Court considers this duty as general duty not to cause any harm at the expense of the other party (neminem laedere) and regards it as extra contractual
. 

48.
Initially, the doctrine approved the aforementioned analysis
, before another opinion emerged, considering that this liability may have a contractual nature.  According to these scholars, Art. 1337 Italian civil Code generates mandatory duties between contracting parties, notably, the duty to behave in good faith from the execution of the contract to its formation
. A substantial argument for this point of view is the fact that Art. 1337 only imposes duties to the contracting parties. Therefore,  Art. 1337 does not impose a general and absolute duty
.  Consequently, the author of the breaking off made in bad faith would have to indemnify the aggrieved party for the consequences of the failed execution of his obligation. 

49.
According to a current minority point of view, the pre-contractual liability constitutes an autonomous liability compared to contractual and extra contractual liability
.  And according to this doctrine, the parties’ good faith could neither be attached to the execution of a contractual obligation nor to a harm resulting in liability in tort. This doctrinal opinion is the most condemned point of view for the reason that the liability is either contractual or extra contractual with no possible third option! 

50.
Which meaning has to be attributed to the parties’ good faith during negotiations pursuant to Art. 1337 of Italian civil Code? The good faith imposes precise behaviour: clear and correct information about its own intentions, the duty to cooperate, the confidentiality of communicated information, etc.

51.
Italian case law has decided that the pre-contractual liability depends on strict requirements that must be fulfilled, particularly:


- Advanced negotiations that cause the parties to rely on the conclusion of the contract;


- An unjustified rupture of negotiations either the proof of the blameworthy rupture is brought or there is no serious reason for it.


II – The consequences of the wrongful breaking off of negotiations
52.
There are several ways to punish such a blameworthy conduct (A). A review of comparative law emphasises notable disparities concerning the use of several sanctions (B).


A – Conceivable sanctions  
53.
What possibilities could be envisaged to punish the blameworthy party? In absolute terms, three types of sanctions are conceivable: The mandatory execution of the contract (1°), the compensation of loss suffered (2°), and in extreme circumstances criminal sanctions (3°).

1° - Mandatory conclusion of the contract

54.
In legal systems where the conclusion of the contract is based on mutual declarations of intent (principle of the freedom of contract), the mandatory execution of the contact as sanction seems to be unconceivable. Logically, the parties that are free to conclude a contract also are free not to conclude it. Therefore, Australian judges rely on the principle of estoppel to hold the liability of the retracting party.  Though, Australian judges do not apply the mandatory execution of the contract in this context, even though the aggrieved party asks such an execution
.

55.
Simply, the parties have to be suspicious regarding the running of the pre-contractual negotiations. In legal systems where the contract of sell is considered as formed as long as the parties on the object and price (such as French and Belgian law), it is conceivable that the contract may be conclude without the parties being aware of it
. If, at any given moment during the negotiations, the parties agree on the price and the purchased good, the parties will be completely protected from the risk of legal actions before the court due to a rupture, and the contract will be concluded at any given moment. This will not apply, if parties agree otherwise (for example:  reiteration of consents in a written document). And if the parties conclude the contract, the lack of any agreements concerning non-essential elements will be accomplish by the judge…


2° - Granting of damages

56.
The compensation of harms suffered seems to be the most simple and the less controversial sanction.  To convict a party to compensate another party may have multitude of diverging bases (a).  However, ii is necessary to categorize the prejudice that will be compensated through an action for damages (b). Here, we find again the inevitable distinction between the damnum emergens and the lucrum cessans.

a. The different types of damages 
57.
If there is a prejudice generated by the rupture of negotiations, a quantity of compensations will be possible:


- Compensation for loss of profit resulting from the non-conclusion of the contract to which negotiations should have led to. 

- Compensation for loss of profit resulting from the non-conclusion of a contract with a third party, broken negotiations having prevented the aggrieved party to enter into others. 

- Moral damages resulting from the disappointment caused by the non-conclusion of the contract. 

- Bad publicity for the company when the existence of the negotiations is publicly known and the contract is eventually not concluded. 

- Expenses arising from negotiations (audit, assessments, meetings, investments, etc.). 
b.
The difficulty to assess the loss of profits 

58.
For comprehension, in French law the loss of profits has to be interpreted as a “loss of an opportunity”. The financial prejudice that is caused by the non-conclusion of the contract is not considered as the direct result of the breaking off of negotiations. In deed, maybe the contract was not concluded due to the rupture of negotiations caused by one of the parties, but finally it is possible that the contract would never have been concluded, because parties could have discover many reasons for which their consent wont have met. 

In all cases, this prejudice raises the delicate question of the assessment of the probability that the missed opportunity would have been carried out. 


3° - Other sanctions
59.
Further sanctions are more marginal. For example, American law recognises the punitive damages. In addition, criminal sanction could be envisaged:  This is the case, for instance, in situations where the future buyer only simulates the intention to close the contract in order to obtain confidential information and breaks off the negotiations brutally after getting enough information. 


B – Held solutions 
60.
Anyway, different local solutions recognise the same general idea: most of the diverging legal systems agree to the compensation of the reliance damages including fees for the negotiations (damnum emergens, reliance interests, Vertrauensschaden). In contrast, the recognition of the lucrum cessans (positive interest damages, expectation interest, Erfüllungsschaden) is much more controversial. 

On the basis of the culpa in contrahendo doctrine, positive interest damages could be accepted. On this basis, the compensation of the injured party will be possible: “but not only the compensation for injuries caused by the non-conclusion of the contract but also the compensation of the supposed profit which the injured party could have in case of the conclusion of the contract”
.

1°- The commonly admitted granting of reliance interests
61.
Already during the pre-contractual negotiations, business sale transactions such as Mergers & Acquisitions and Private Equity transactions engender high fees. To give some illustrations: Fees of a complex due diligence process and legal and consultancy fees occur at the expense of the buyer; fees for the preparation of the data-room and the formation of the contractual documents generally arise at the expense of the vendor. That notwithstanding, the parties accept these fees in order to realize the transaction
. If pre-contractual negotiations are terminated abruptly by one of the parties, the question arises if the other party is entitled to compensation for loss suffered. 

62.
The recovery of expenses incurred by the parties seems to be elementary. However, there are still legal systems that are not completely in favour of the recovery of expenses and sometimes, strong doctrinal and judicial reservations about it may be noticed. 

For instance, the Swiss case law seems to refuse the idea to compensate the amounts committed by the aggrieved party due to the fact that such compensation could infringe the principle of the freedom of contract. Thus, a Swiss author emphasises: “if it had not been possible to break off negotiations without making itself liable for damages, a large part of the principle of freedom of contract would have been replaced by the duty to conclude the contract”
.

63.
More generally, the compensation of expenses is recognised as soon as its existence is confirmed. This is the case in France
 and in Germany. Under German law, the damages recoverable under articles 311 II, 241 II, 280 I BGB do not include ‘positive interest damages’, but only ‘negative contractual interests’ or reliance damages
. According to articles 249 - 253 BGB, the person who is liable in damages must restore the position that would exist if the circumstance obliging him to pay damages had not occurred. Correspondingly, the injuring party has to compensate the injured party as if the violation did not take place. Expenses which fall within the ‘reliance damages’ category embrace all voluntary expenses that the injured party has made in good faith, relying on the conclusion of the contract, in particular legal fees
. 
French case law sometime integrates, with a lot of realism, some very precise prejudices. Thus, it appends that cases assess, apart from the advice expenses, traveling expenses and even sometimes the time spent negotiating
.
64.
Italian law accepts the principle of a compensation in favour of the party victim of a blameworthy breaking off of negotiation but those damages are related to the fees of negotiation
.

In American law, parties will acquire compensation for prejudices caused by the blameworthy rupture of contractual negotiations, if the judge accepts it. 


2° - The rarely admetted granting of expectation interests
65.
In the main, expectation interests are based on the culpa in contrahendo doctrine. However, two fundamental questions have to be distinguished. The injured party may be tempted to request a compensation either because by the loss of an opportunity to conclude the contract or because of the loss of the opportunity to conclude a contract with a third party. The first basis seems to be refused by nearly all legal systems (a) while the second one may be received occasionally (b).


a. The general rejection of compensation for prejudices caused by the non conclusion of the conclusion of a contract
66.
Is it possible to compensate the prejudice due the non-conclusion of the contract? Can we imagine that damages will be granted with regard to the financial stake of the contract that was expected to be concluded? The answer seems to be negative and common sense could indicate that it should not be taken to that point. Such a situation would effectively be financially equivalent to the conclusion of the contract. However, is it possible to compensate the loss of the opportunity to sign the contract? This compensation will necesserally be inferior to the financial stake that was hoped, because there is also a chance that the contract would never have been concluded. French case law seemed, at a certain time, attracted by this type of solution
. 
Remarkably, French doctrine showed a lot of enthusiasm toward this idea
, even though it was still giving a rise to few reservations
. 

67.
However, French Supreme Court had to opposer herself to this type of solution. In November, the 26th of 2003, a French court of appeal decided in its “Manoukian”
 ruling that “the constitutive circumstances of a blameworthy conduct committed in exercise of the right of unilateral rupture of pre-contractual negotiations is not the cause of the prejudice consisting in the loss of the opportunity to obtain the gains that could have arisen from the conclusion of the contract”. 

Consequently, French law does not admit the existence of a prejudice resulting from the loss of profits caused by the non-conclusion of a contract. This position is reiterated, for instance, in a decision of the Commercial Division of the French Supreme Court dated March, the 1st of 2011 (no. 10-12268). Here, the Supreme Court nullified the decision of the court of that granted a EUR 100,000.00 compensation for the loss of the chance of the conclusion of the contract. In detail, the court of appeal relies on the development of negotiations as well as on the fact that the parties already agreed on some important points.

Indeed, the Supreme Court held that “in the absence of a definitive and determined agreement, the prejudice incurred by M. X.… only included fees caused by the negotiations and fees of a necessary prior assessment. In contrast, the prejudice included neither the gain, that could be generated in case of the conclusion of the contract and could be taken from the activities of the company “ATS studios”, nor the loss of the opportunity to obtain the gain”.  

The solution that the Supreme Court adopted has been integrated to the 2008 Ministry of Justice obligation reform project. Indeed, Article 20 pas.3 provides: “The damages allowed should not aim at compensating the loss of the profits expected from the unconcluded contract”. 
68.
Nevertheless, this does not prevent legal disputes before French courts about the aforementioned compensation of fees caused by negotiations (legal fees, for instance, but moreover, some pre-contractual negotiations may generate high investigations for computer and industrial installations, compliance costs, etc.), and the compensation of other prejudices that is awarded by judges.

69.
Another decision of the Paris Court of appeal, pole 5, Ch. 5, dated November, the 25th of 2010 may be mentioned, holding that “the judgment will be confirmed considering the fact that it held that the Pergo companies had abusively broken off the pre-contractual negotiation between the parties, and therefore, on March 2002, the company Décor Tapis was obliged to break off an agreement concerning the occupation of Metz premises; and due to the fact that the prejudice incurred by Décor consists in investment made in pure lost and in the loss of profits based on this project whose success was not ensured. Therefore, the court appreciated an amount of EUR 100,000.00”. However, it is important to point out that the aforementioned contract had already been partly, which is getting us far from the of the hypothesis of a simple breaking off of negotiations. 

70.
Of course, Belgian law applies the French solution. Generally, the loss of expected advantages based on the contract, that would have been concluded if negotiations had les to a positive result, cannot constitute compensatory damages
. The main idea is that the negotiations do not engender a right to conclude the contract
. In contrast, the doctrine does not necessarily agree with this approach
.

71.
Similarly, the Luxembourg’s Court of appeal legal precedents are limiting the compensation of the damage caused by the rupture of negotiations to fees generated by an unsuccessful negotiation and prior studies and expenses made by the other party
. Nevertheless, some Districts Courts would grant the expected gain of the non-concluded contract
. 

72.
German case law applies the same solution. In pre-contractual situations, the injured party will not be able to recover the value of the promised performance, explicitly the expectation interest (Erfüllungsinteresse, positives Interesse) because this claim implies the definite conclusion of the contract
.  Prior to conclusion of the contract, the injured party is entitled to achieve the expectation interest only on condition that the parties had concluded a binding pre-contract concerning the conclusion of the principle contract. However, a letter of intent does not include a binding stipulation concerning the forthcoming principle contract but only documents the sincerity of the parties’ intention regarding the future principle contract. In this regard, it is crucial to distinguish clearly between a pre-contract and a letter of intent
.


b.
The remedy for the loss of the opportunity to conclude the contract with one or several third parties
73.
The contract signed in order to frame the negotiations generates some expectations that entitle the aggrieved party to compensation. Exceptionally, the German law recognises this type of compensation.   
In German law, the damages recoverable under articles 311 II, 241 II, 280 I BGB also include ‘positive interest damages’ in exceptional cases. Such favourable circumstances arise when the injured party proves that it would have concluded a more favourable contract if the breach of the pre-contractual duty had not taken place
. Finally, the loss of reputation caused by an arbitrary termination of the pre-contractual negotiations causes claim for damages in favour of the injured party provided that the injured party suffered an economic loss and this would not have happened without the blameworthy conduct of the injuring party.  

74. 
Nonetheless, beyond the culpa in contrahendo doctrine, courts of various countries recognise the possibility to obtain damages for the loss of the opportunity to conclude a contract with a third party on the same or more advantageous conditions. Italian and French law have the same approach. A decision of the Commercial Division of the French Supreme Court dated April, the 7th of 1998 ruled that “by deciding that company P had, because of the blameworthy conduct of company S, immobilized in pure loss its patented process for four years without having the possibility to negotiate with other parties during this period, and due to the fact that company S disclosed its know-how, and by assessing damages deriving from this situation, the court of appeal legally justified her decision”. 
75.
The time that the party spends in order to conclude a contract represents lost time in regard to the possibility of conclusion of a contract with a third party. Evidently, a chance has been lost.  This lost opportunity to conclude a contract with a third party has nothing to do with the breaking off of the contract, but instead, with the conduct of the author of the rupture, which means with the expectations of a probable reaching of an agreement that he engendered in the other party’s mind. Finally, these expectations dissuade the other party from looking for other contractual partners. 

76.
The aggrieved party has to prove that a loss of a chance is real. If the behavior of the injuring party actually dissuades the other party from the opportunity to contract with another party at the same time, it will be necessary to prove “that the victim would have conclude the contract with the third party and would have benefit from it”
. Consequently, a complaint had been rejected for the reason that the injured party “did not substantiate its opportunity to conclude a contract with the third party”
.

77.
Swiss law recognizes the compensation of the lost gain under the condition that the contract with the third party could have been concluded. Still, to obtain compensation, the injured party has to prove that the contract would have been concluded surely and that the only reason of its rejection was the fact that the party had ongoing contractual negotiations with the party he is claiming damages to. “Of course, this kind of compensation
 can only be brought in court in a few exceptional cases”.

CONCLUSION

78.
As a conclusion for this study, we will note that almost every legal system is relying on the freedom of contract principle. Everyone is therefore absolutely free to conclude or end the negotiation that he entered in for the takeover of a company. The will of the parties to negotiate in a frame that generates obligations can be expressed in a letter of intent that contains pretty universal clauses. Beyond these remarks, it has to be underlined that different legal systems do not have the same approach of the breaking off of negotiations phenomenon. Common law countries are hostile to the idea of a sanction for the breaking off, except maybe in very specific circumstances. European law principles and some national legal systems impose an obligation to negotiate in good faith that arises from specific provisions of the law, an obligation that leads to the observation of some misbehavior.   
79.
If the bases of the actions in compensation are different, the results of it are always modest, which is pretty logical considering that the judge wants to preserve the freedom of contract., In the majority of legal systems, it seems possible to compensate the damnum emergens. On the other hand, about the lucrum cessans, the only conceivable compensation is the basis of the loss of an opportunity to negotiate with a third party: but this way is tight.  
� Professor at Paris 1 University, Sorbonne School of Law, IRJS – André Tunc Institute


� Professor at Jules Verne University (Univeristy of Picardie), IRJS – André Tunc Institute. 


� Capital finance 22 mars 2010 n° 966 p. 10. 


� Capital finance, loc. cit. 


� J.-M. AMBROSI, J.-M. LONCLE et J.-Y. TROCHON, « Pratique des négociations dans les rapprochements d’entreprises », EFE 2011, n° 206, p. 152. 


� Cass. com., 23 octobre 1990, Lexilaser, case n° 1215. 


� Cf. Sandie LACROIX DE SOUSA, « La cession de droits sociaux », LGDJ 2010, n° 306, p. 262.


� « Contrats entre Etats ou entreprises étatiques et personnes privées. Développements récents », Recueil des cours de l’Académie de Droit International de La Haye, 1983, p. 40.


� Carlo MASTELLONE, « Choice of law and jurisdiction clauses in cross-border agency and distribution agreements from an EU perspective », UIA Seminar, The Issues which really count for clients in International Agency, Distribution and Franchising Agreements – An Update for some, an eye opener for others ! Atlanta 1-2 May 2009 p. 4.





� Friedrich KESSLER & Edith FINE, “Culpa in contrahendo, bargaining in good faith, and freedom of contract: A comparative study”, 77 Harv. L. Rev. (1964), 401 (401); M. Winfried THOMAS SCHNEIDER, supra note 1 (960).


� Sylviane COLOMBO, “The present differences between the civil law and the common law words with regard to culpa in contrahendo”, Tilburg foreign Law Review, vol. 2:341, p. 341 (349). 


� R. NOAVA, “Culpa in contrahendo, a comparative study: Chilean law and United Nations Convention on contracts for the international sales of goods (CISG)”, Arizona Journal of International & Comparative Law, vol. 22  no. 3 (2005), 583 (584); KESSLER & Edith FINE, supra note 10  (402).


� Friedrich KESSLER & Edith FINE, supra note 10 (402).


� R. NOAVA, supra note 12 (584).


� Friedrich KESSLER & Edith FINE, supra note 10 (402).


� Sylviane COLOMBO, supra note 11 (350).


� M. Winfried THOMAS SCHNEIDER, supra note 10 (960). 


� German Civil Code translation.


http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#BGBengl_000P249


� M. Winfried THOMAS SCHNEIDER, supra note 10 (960); R. NOAVA, supra note 12 (585).


� M. Winfried- THOMAS SCHNEIDER, supra note 10 (960). 


� J. TROCHON, J. M. LONCLE, « Les risques juridiques inhérents aux pourparlers dans les rapprochements d’entreprises », Petites affiches, Septembre 1996, n° 106,  p. 4, para. 4.6; Sylviane COLOMBO, supra note 11 (351).


� V. HENTE, “The recent German law, implementing a modernisation of German contract law”, RDAI / IBLJ, no. 3 (2005), 359 (359).


� R. KNÜTEL, Zur Schuldrechtsreform, NJW 2001, 2519 ( 2519); V. HENTE, supra  note 22 (359). 


� V. HENTE, supra note 22 (359).


� C. WITZ, « Pourquoi la réforme et pourquoi s’y intéresser en France ? », Revue internationale de droit comparé, vol. 54, no. 4, oct. - dec.  2002, 935 (938); R. KNÜTEL, supra note 23 (2521).


� V. HENTE, supra note 22 (369). 


� Cour de justice des Communautés européennes, C-334/00,  Conclusion de l’avocat général Geelhoed présentées le 31 janvier 2002, para . 60 ff; M. Winfried THOMAS SCHNEIDER, supra note 10 (961).


� Obligations created by legal transaction and obligations similar to legal transactions.


(1) In order to create an obligation by legal transaction and to alter the contents of an obligation, a contract between the parties is necessary, unless otherwise provided by statute.


(2) An obligation with duties under section 241 (2) also comes into existence by


the commencement of contract negotiations


the initiation of a contract where one party, with regard to a potential contractual relationship, gives the other party the possibility of affecting his rights, legal interests and other interests, or entrusts these to him, or


similar business contacts.


(3) An obligation with duties under section 241 (2) may also come into existence in relation to persons who are not themselves intended to be parties to the contract. Such an obligation comes into existence in particular if the third party, by laying claim to being given a particularly high degree of trust, substantially influences the pre-contract negotiations or the entering into of the contract


� Duties arising from an obligation


(1) By virtue of an obligation an obligee is entitled to claim performance from the obligor. The performance may also consist in forbearance.


(2) An obligation may also, depending on its contents, oblige each party to take account of the rights, legal interests and other interests of the other party.


� Damages for breach of duty


(1) If the obligor breaches a duty arising from the obligation, the obligee may demand damages for the damage caused thereby. This does not apply if the obligor is not responsible for the breach of duty.


� M. SCHWAB, “Grundfälle zu culpa in contrahendo, Sachwalterhaftung und Vertrag mit Schutzwirkungen für Dritte nach neuem Schuldrecht”, JuS 2002, 773, 773.


� M. Winfried THOMAS SCHNEIDER, supra note 10 (961); M. SCHWAB, supra note 31 (773).


� N. BASS, “Eleventh hour collapse: An elements-based comparison of the German doctrine of culpa in contrahendo and Australian principles of pre-contractual liability”, MqJBL (2009) vol. 6, 217 (223).


� Voir Enrico CASTALDI et Lisa Alice JULIEN, « La cession de participations en droit italien », Journal des sociétés, n° 82, Décembre 2010, p. 26 et s.


� Enrico CASTALDI & Lisa Alice JULIEN, op. cit., loc. cit.





� There is very rich literature on this topic in Belgium. See notably, B. de CONNINCK « Le droit commune de la rupture des négociations précontractuelles », in Le processus de formation du contrat, Bruxelles, Bruylant 2020, p. 21, LGDJ ; M. FORGES « Principes applicables à la rupture et à l’aménagement conventionnel des pourparlers en droit belge », Annales de droit de Louvain 1995, p. 439-462.


�Etienne MONTERO & Marie DEMOULIN, « La formation du contrat depuis le Code civil de 1804 : un régime en mouvement sous une lettre figée », in Le droit des obligations contractuelles et le bicentenaire du Code civil 2004 p. 61-120.


� Olivier RISKE, « Le processus d’uniformisation du droit privé européen et la responsabilité précontractuelle », Mémoire Faculté de Droit Université de Neuchâtel, 2009 n° 3.2.2.2.


� Voir Nicolas ROUILLER, « Devoirs précontractuels (Culpa in contrahendo) : l’identification exacte de leur violation et ses conséquences », Centre du droit de l’Entreprise de l’Université de Lausanne, Bulletin CEDIDAC n° 45, octobre 2006.


� Sandrine TISSEYRE, « Le rôle de la bonne foi en droit des contrats », Thesis, Paris 1, 2010, n° 20.


� Laurent VANDOMME, « La négociation des contrats internationaux », in RDAI/IBLJ, n° 5, 2003, p. 495. 


� Bénédicte FAUVARQUE-COSSON, « La confiance légitime et l’estoppel », article, § 3.4.2.2, Electronic Journal of Comparative Law, vol. 11-3 (December 2007). 


� Cf. FARNSWORTH, “Precontractual Liability and Preliminary Agreements : Fair Dealing and Failed Negotiations”, 87, Columbia Law Review, 217, 221 (1987). 


� Lord ACKNER in Walford v. Miles (1992) 1 All E.R. 453 (HL). On that case, see B.J. DAVENPORT, « Lock-Out Agreements », (1991) 107 LQR 366 ; P. NEILL, « A Key to Lock-Out Agreements », (1992) 108 LQR 405 ; R.P. BUCKLEY, « Wadford v. Miles : False Certainty ABOUT Uncertainty – An Australian Perspective”, (1993) 6 JCL 58 ; Lord STEYN, “Contract Law : Fulfilling the Reasonable Expectations of Honest Men”, (1997) 113 LQR 433. 


� Omer TENE, « Good Faith in Precontractual Negotiations: A. Franco-German American Perspective”, Working Paper November 8, 2006, Social Science Research Network.


� 850 F.2d 1217 : Shelly Feldman, Individually and D/b/a Shelly Feldmanassociates, Plaintiff-appellant, v. Allegheny International, Inc., et al., Defendants-appellees


� Ralph SCHLOSSER, « Les lettres d’intention : portée et sanction des accords précontractuels » in « Responsabilité civile et assurance », Etudes en l’honneur de Baptiste RUSCONI, Lausanne, 2000, p. 345 et s.


� Laurent VANDOMME « La négociation des contrats internationaux » article précité p. 496. Voir aux USA « A court might hold a larger breakup fee as a penalty, especially where … the break up fee is preclusive or coercive » (martin D. GINSBURG et Jack S. LEVIN “Mergers, Acquisitions, and Buyouts” Wollers KLUWER 2008, Volume 3 n° 1702-4-3). Dans le système américain, les break-up fees peuvent atteindre 2 à 4% du prix d’acquisition : ces chiffres constituent de « reasonables breakup fees » (Martin D. GINSBURG et Jack S. LEVIN « Mergers, Acquisition, and Buyouts » précité)


� Ralph SCHLOSSER « Les lettres d’intention … » article précité p. 360


� There is a lot of literature in France on this topic, see for instance, Jacques GHESTIN « La responsabilité délictuelle pur rupture des pourparlers en droit français » in Liber Amicorum Guido ALPA « Private Law beyond the national systems » 2007, JCP 2007, Etude I 157 ; Olivier DESHAYES « La rupture des pourparlers », LPA 9 octobre 2008 n° 203 p. 4 et s. ; Patrick CHAUVEL « Rupture des pourparlers et responsabilité délictuelle », Dalloz 1999 p. 514.


� Cass. com., 23 octobre 1990, Lexilaser, case n° 1215.


� Cass. com., 12 janvier 1999, Droit et patrimoine, septembre 1999, p. 97, obs. P. CHAUVEL.


� Cass. com., 18 décembre 1990, Juris-data n° 003 753.


� Sandrine TISSEYRE, thesis, supra note 40, n° 181


� Cass. com., 9 nov. 2010, 09-70726, publié au Bull.


� Etienne MONTERO et Marie DEMOULIN, précités n° 27.


� MONTERO et DEMOULIN, supra note 37. 


� Cf. Bénédicte FAUVARQUE-COSSON, supra note 42.


� Jean-Marie AMBROSI, Jean-Marc LONCLE, Jean-Yves TROCHON, « Pratique des négociations dans les rapprochements d’entreprises », EFE 2010, n° 208; U. DRAETTA et R. LAKE, « Letter of intent and precontractual liablility », RDAI 2003, p. 835 et s.


� Sandrine TISSEYRE « Le rôle de la bonne foi en droit des contrats », Thesis, Paris 1, 2010, n° 20.


� Interfoto Picture Library Ltd v. Stiletto Visual Programmes Ltd 1989, QB 433, p. 439


� A. KATZ, “When shoud an Offer Stick ? The Economics of Promissory Estoppel in Preliminary Negotiations”, 105, Yale Law Journal 1249 (1996);  R. CRASWELL, “Offer, Acceptance, and Efficient Reliance”, 48 Sanford Law Review 481 (1996).


� Delia SPITZER, « La pratique des contrats américains », Proskauer Paris,  Décembre 2009 ; also Alyssa GALLOT, « Aperçu des opérations de fusions-acquisitions aux Etats-Unis », Journal des sociétés n° 82, Décembre 2010, p. 36 et s.


� See J. GHESTIN, « La responsabilité contractuelle pour rupture des pourparlers », in Etudes offertes à Geneviève Viney, GGDJ 2008 p 455 et s.


� Bénédicte FAUVARQUE-COSSON, supra note 42.


� For example, the parties may stipulate a Break-up Fee in the letter of intent.


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561).


� Lamyline,  Négotiations en vue de l’acquisition d’une entreprise allemande , Droit et Patrimoine – 199970, II. B. C.; V. TRIEBEL, Schuldrechtsreform und Unternehmensverkäufe, BB 2002, 521 (533).


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561). 


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561). 


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561). 


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561).


� Swiss study, by A. MOREL in « La confiance légitime et l’estoppel », in B. FAUVARQUE-COSSON « La confiance légitime et l’estoppel », Société de Législation Comparée, 2007.


� Cass. Civ., sez. I, n° 13164 du 18 juin 2005 ; Cass. Civ., sez. III, n° 2525 du 7 février 2006.


� BARASSI, in “La teoria generale delle obbligazioni, La struttura”, I, Milano, 1948; BETTI, “Teoria generale delle obbligazioni”, I, Milano , 1953, pag. 80; FERRI, “considerazioni sul problema della formazione del contratto”, in Rivista di Diritto Commerciale, 1969, I, pagg. 187 e segg.; G. PATTI, S. PATTI, “Responsabilità precontrattuale e contratti standard”, in Comm. Schlensinger, Art. 1337 – 1342, Milano, 1993, pag. 45 e segg.; SACCO e DE NOVA, “Il Contratto”, II, in Tratt. Sacco , Utet, 1993, pag. 238 e segg.; BIANCA, “Diritto Civile”, III, Il Contratto, Milano, 2000, pag. 157 e segg.; GALLO, “responsabilità precontrattuale: la fattispecie”, in Rivista di Dir. Civ., 2004, I, pagg. 295 e segg..


� Trough article 1337 of the Italian civil Code, the legislator could “esteso alla responsabilità precontrattuale l’ambito di operatività di quel medesimo dovere di buona fede che impone alle parti, in ogni momento del rapporto contrattuale, di comportarsi secondo le regole di lealtà e correttezza (art. 1175, 1358, 1366, 1375, 1460 c.c.). Data la natura unitaria del criterio di correttezza, la cui struttura rimane inalterata nel passaggio dalla fase precontrattuale a quella contrattuale, ciò implica che anche la buona fede in contrahendo, come quella in executivis, costituisce una regola primaria di condotta, autonoma fonte di obbligazioni e dalla cui violazione discende una responsabilità avente natura contrattuale” (così G. VISENTINI, Trattato della responsabilità contrattuale, Inadempimenti e rimedi, vol. 1, Padova, 2009, pagg. 788-789).


� VEDOVATO L., “Competenza giurisdizionale e natura aquiliana della responsabilità precontrattuale: il responso della Corte di Giustizia e gli oblii della Corte di Cassazione”, in www.dejure.it.


� SACCO, “Culpa in contrahendo e culpa aquilia, cula pin eligendo e apparenza”, in Riv. Dir. Comm., 1951, II, pag. 82 (position abandonnée ensuite par l’auteur au profit de la thèse extracontractuelle); CATTANEO, “Buona fede oggettiva e abuso del diritto”, Riv. Trim. di dir. Proc. Civ., 1971, pag. 613 e segg.; RESCIGNO, “Obbligazioni (Diritto Privato)”, in Enc. Dir., XXIV, Milano, 1979, pag. 133.


� B. FAUVARQUE-COSSON, op. cit., loc. cit.


� On that matter, see the thesis of Professor Anne LAUDE, « La constatation par le juge de l’existence d’un contrat », Thesis, PUAM, 1992, Préface Jacques MESTRE.


� Bénédicte FAUVARQUE-COSSON, « La confiance légitime et l’estoppel », 2007. Rapport de synthèse du colloque 2007 de la NETHERLANDS COMPARATIVE LAW ASSOCIATION.


� GEYRHALTER, ZIRNGIBL, STREHLE, Haftungsrisiken aus dem Scheitern von Vertragsverhandlungen bei M &A – Transaktionen, DStR 2006, 1559, 1559.


� Olivier RISKE, « Le processus d’uniformisation du Droit Privé Européen et la Responsabilité Précontractuelle », Mémoire Faculté de Droit de l’Université de Neuchâtel n° 3.2.2.2.


� « […] must be compensated the prejudice corrsponding to the studies and negotiations costs committed by the selling company […]» CA Paris, 8 avril 2008, Bull. Joly 2008 p. 858, obs. Xavier VAMPARYS.


� Vid. supra


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1561).


�For instance, see Cass. com., 18 janvier 2011, arrêt n° 09-14619, D ; BRDA 4/11 item n° 5.


� Cass. Civ., 13 octobre 2005, n° 19883.


� CA Paris, 1er chambre, 10 janvier 1990, Droit des sociétés, janvier 1991 n° 32 p. 8 ; voir également Anne LAUDE, « La reconnaissance par le juge de l’existence d’un contrat », PUAM 1992 p. 838 et s.


� See the census of doctrinal positions made by Olivier DESHAYES in « Le dommage précontractuel », RTD Com. 2004 p. 191 note 35.


� Patrick CHAUVEL, D. 1998, J. 50 n° 28 ; Bertrand FAGES, Lamy Droit du contrat n° 117-48


� Com., 26 nov. 2003, Bull. IV, n° 186, JCP éd. E 2004, 601, obs. J.-J. CAUSSAIN, F. DEBOISSY et G. WICKER, et 738, note Ph. STOFFEL-MUNCK; RTD civ. 2004, p. 80, obs. J. Mestre et B. Fages; Rev. Sociétés 2004, p. 325, note N. MATHEY.


� Etienne MONTERO et Marie DEMOULIN, supra note 37.


� M.VANWIJK-ALEXANDRE « La réparation du dommage dans la négociation et la formation des contrats », Annales de la Faculté de Droit de Liège, 1980, p. 17-83, spécialement p. 33.


� B. de CONINCK, supra note 36, p. 35 et s.


� Thomas DAENEN et Claude GEIBEN « Aperçu de la cession de titres en droit luxembourgeois à travers la jurisprudence récente, particulièrement dans le processus de formation du contrat » Journal des sociétés n° 82 Décembre 2010 p. 21.


� DAENEN et GEIBEN, op. cit., loc. cit.


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1559).


� GEYRHALTER, ZIRNGIBL, STREHLE, supra note 29 (1559).


� Münchener Kommentar zum BGB, 5. Ed. 2007, article 311 para. 261.


� S. Menu, « Réflexions sur le préjudice précontractuel », LPA, 1er février 2006, n° 23 p. 6.


� CA Rennes, 29 avril 1992, CA Versailles 3 mars 2005.


� Ralph SCHLOSSER, supra note 47, p. 361.





Dublin 29-30 avril 2011
Page 2

